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PREFACE.

THE object of this work being somewhat peculiar,
a few words in explanation of it may be permitted.
Almost all English law books are written for purely
practical purposes. A few are intended for the
education of students, the great majority are di-
gests or indexes intended to be consulted in cham-
bers or in court. Each of these classes contain so
many works upon the Criminal Law admirable
for their clearness and learning that it would be
needless to try to add to their number. Each
class, however, is marked by peculiarities which
leave room for a work of another kind. Books
intended for students (like the fourth volume of
Serjeant Stephen’s Commentaries) furnish a com-
plete and exact map of a country which the
reader is assumed to mean to inspect in detail for
himself. Works intended for reference in business
are unavoidably crowded with details to such
an extent, that to try to get out of them any
general notion of the law is like looking at a
landscape through a microscope.

The present work is intended neither for prac-
tical use nor for an introduction to professional
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study. Its object is to give an account of the
general scope, tendency, and design of an impor-
tant part of our institutions, of which surely none
can have a greater moral significance, or be more
closely connected with broad principles of morality
and politics, than those by which men rightfully,
deliberately, and in cold blood, kill, enslave, and
otherwise torment their fellow-creatures. It surely
ought to be possible to explain the principles of
such a system in a manner both intelligible and
interesting.

In the attempt to do so, I have not aimed at
completeness, and I have been anxious to avoid
details which were not characteristic. Hence I
have quoted authorities only for the sake of illus-
tration, and as sparingly as possible. In the
speculative parts of the book I have quoted none;
but I hope it will not be supposed that, by the
omission to do so, I claim any originality for argu-
ments and principles which have been repeatedly
maintained by well-known writers, though not,
perhaps, in relation to the particular subject-
matter to which I have tried to apply them.

4, PAPER BuiLpiNgs, TEMPLE,
June, 1868.
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A GENERAL VIEW

OF THE

CRIMINAL LAW OF ENGLAND.

CHAPTER 1.
THE PROVINCE OF CRIMINAL LAW.

THE object of this chapter is to show what is the subject- Ciiar. I
matter to which criminal law relates, and what are the com- pefinitions
ponent parts of which by the nature of the case it must oflaw
consist. First, then, what is a law, and what is a crime ? ’

A law is a command enjoining a course of conduct. A
command is an intimation from a stronger to a weaker
rational being, that if the weaker does or forbears to do some
specified thing the stronger will injure or hurt him.* A
crime is an act of disobedience to a law forbidden under
pain of punishment. It follows from these definitions that all
laws are in one sense criminal, for by the definitions they
must be commands, and any command may be disobeyed.

This consequence may appear paradoxical, but it is true. Alllaw
. To common apprehension, the laws of inheritance are abso- g;"e“:;:ls;“
lutely unrelated to the criminal law, yet, in fact, they repose
upon it. Thus the law is that the eldest son is heir-at-law to
his father. This means that all persons, except the eldest son
of the dead man—if he has one—are commanded by the sove-
reign power not to exercise proprietary rights over the land
which belonged to him, unless they can show a title to do so. If

* Austin’s Prov. of Jurisprudence, Lect. I.
B
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they should exercise such rights and should fail to show such
a title, the sovereign would command the sheriff to give pos-
se=sion of the land to the heir-at-law, and to make the
intruder pay the costs of the suit; and if the sheriff should
fail to exccute that command, he would be liable to punish-
ment (amongst other things) by an indictment for not obeying
the lawful commands of the sovereign, and to fine and im-
prisonment on conviction under that indictment. Thus, the
ultimatc meaning of the phrase, “By law the eldest son is
heir to the father,” is, that the sovereign commands all persons
to act upon that rule, and will, if necessary, force them by
the terror of legal punishment to do so. Legal maxims may
appear to stand even further from the criminal law than the
law of inheritance. It may be said the maxim that the king
never dics is part of the law of England, but how can this be
resolved into a command? The answer is, that this and
other maxims of the same kind are to a great extent subject
to the will of courts of justice, which are entrusted by the
tacit consent of the sovereign power with a certain discretion
in their interpretation, and are to that extent legislators. To
the extent of that discretion these maxims are certainly not
laws at all, but beyond that discretion they are laws and
might be penally enforced. If, for example, a judge, being
called upon to apply to a given case the maxim that the
king never dies, were expressly to refuse to do so, that refusal
might be evidence of judicial misconduct for which he might
be made answerable by impeachment or by a criminal infor-
mation. The extreme improbability of the case has nothing
to do with the justice of the principle. The general doctrine
well established in English law, that it is & misdemeanor to
disobey the lawful commands of the king or the provisions
of a public act of parliament, is in exact accordance with it.
Though the notions of law and crime are thus, in reality,
correlative and co-extensive, and though the phrase “criminal
law” may thus be accused of tautology, it may be and generally
is used in a sense definite enough for practical purposes, but
much narrower. Laws relating to murder, theft, or robbery,
would be included under the head of criminal law; whilst
those which refer to contracts, inheritance, administration,
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shipping, landlord and tenant, and the like, would not. What, Caar. I.
then, is and what ought to be the principle of this distinction?

The first question must be answered by reference to the
common use of language, the second by reference to the
nature of the things to be classified. According to the
common use of language, a crime means something more than

mere disobedience to law : it means an act which is both
forbidden by law and revolting to the moral sentiments of
society. Robbery or murder would, in common language,

be described as crimes, but a trifling offence against the
revenue laws would not; but this way of using language,
though vivid, is obviously altogether indefinite. For example,

it is agreed on all hands that murder is, in the popular use of
language, a crime, but what in the popular use of language is

a murder? Many acts which the law qualifies by that
name would excite little or no feeling of moral detestation.

In many states and classes of society they might excite the
reverse. For example, a man in a fair duel shoots another

for seducing his sister. An American soldier, in the War of
Independence, rescues a brother insurgent by shooting an
English soldier who had captured him. A man shooting at a
domestic fowl with intent to steal, accidentally wounds a
person with a stray shot corn, and the wounded man dies of
lock-jaw six months afterwards. A midwife puts to death a
monstrous birth which, though it had human shape, could

not have lived to maturity. Two lovers agree to poison
themselves together, one provides the poison, each partakes of

it, the one who provided it recovers. Each of these cases is a

case of wilful murder ; each, therefore, is a capital crime, but

in a moral point of view they differ endlessly ; and whilst the
common use of language might describe some of them as
crimes, it would describe others as errors, and possibly approve

of some as virtnous acts. It is clear, therefore, that the
popular use of language throws no light on the question what

sort of violations of law are emphatically crimes.

When we inquire what ought to be the principle on which Strict

the question should be determined, we must look at the nature ”"’;ho,f.se
of the things to be classified ; and here a broad distinction '*criminal

la
suggests itself. Though all laws are commands, and as g.?;"mhﬁfx's
B 2 y law.
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such may be broken, yet it is not every breach of every law
by every person in every capacity for which punishments are
provided. In the case just mentioned of the law of inherit-
ance, the law issues a variety of commands in reference to the
property of the dead man. It commands all persons, except
the heir-at-law, to abstain from it without special grounds.
It commands the judges to adjudicate upon the existence of
those special grounds, if lawfully required to do so, and it
commands the sheriff to enforce the judgment which they
deliver. The commands to the judges and the sheriff would in
case of need be enforced by punishments, but the general
command to the world at large, to abstain from intermeddling,
is in general enforced only by the circumstance that, if men
do intermeddle, they will have to pay damages and costs to
the lawful heir. Unless their misconduct assumes such a
form as to become theft, or some other act specifically for-
bidden under a specific sanction, it is not punished at all.

The definition of crimes may, therefore, be conveniently
restricted to acts forbidden by the law under pain of punish-
ment. This definition, however, requires further explanation;
for what, it may be asked, is a punishment ? Every command
involves a sanction, and thus every law forbids every act,
which it forbids at all, under pain of punishment. This makes
it necessary to give a definition of punishments as distinguished
from sanctions.

The sanctions of all laws of every kind will be found to fall
under two great heads: those who disobey them may be
forced to indemnify a third person either by damages or by
specific performance, or they may themselves be subjected to
some suffering. In each case the legislator enforces his
commands by sanctions, but in the first case the sanction is
imposed entirely for the sake of the injured party. Its en-
forcement is in his discretion, and for his advantage. In the
second, the sanction consists in suffering imposed on the person
disobeying. It is imposed for public purposes, and has no
direct reference to the interests of the person injured by the
act punished. Punishments are thus sanctions, but they are

~ sanctions imposed for the public, and at the discretion and

by the direction of those who represent the public.
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It may be worth while to observe that there is a distinction Cuar. I

between a punishment and a penalty. The legislator some-
times chooses to deter men from particular courses of conduct,
not by affixing a specific punishment to acts done in pur-
suance of them, but by providing either that any one who
pleases, or that particular persons, if they please, may regard
such acts in the light of private wrongs, and recover a
specific indemnity in respect of them. This is the case with
all statutes which authorize common informers to sue for
penalties in respect of breaches of law, and also with regard
to some of the provisions of the Revenue Acts, under which
the Attorney-General can proceed, if he thinks fit, as for a
penalty. Penalties differ from punishments in the fact, that
they are enforced at the discretion and for the benefit of the
informer. They differ from damages in the fact that no per-
sonal injury has been done to the informer, and that the
penalty which he recovers is in substance a reward for his
vigilance in detecting a breach of the law, and not an indem-
nity for personal loss sustained by it.

This account of the province of criminal law is confirmed
by several judicial decisions. The act by which parties to a
suit are rendered competent witnesses does not apply to
“criminal proceedings,” and the question has several times
arisen, whether a particular proceeding was criminal within
the meaning of the act. The result of the cases appears to be,
that the infliction of punishment in the sense of the word just
given is the true test by which criminal are distinguished from
civil proceedings, and that the moral nature of the act has
nothing to do with the question.*

Crimes being thus defined as acts punished by law, criminal
law may be defined as that part of the law which relates to
crimes, and it will at once become apparent that these defini-
tions extend the sphere of criminal law considerably beyond
the narrow routine of the cases which usually occupy the
criminal courts. In this country an immense mass of affairs,
which in other parts of the world fall under the head of civil

* Att.-Gen. v. Radloff, 16 Exch. 84, Compare Cattell v. Ireson, 27 L. J.
MC. 167. In Berry's case, Bell, Cr. Ca. 58, it was held that a bastardy
summons is not a criminal proceeding.

Punish-
ments dis-
tinguished
from
penalties,

Judicial
decisions
on this
point.

Province
of English
criminal
law in-
many acts

not
immoral,
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Cuar, 1. administration, are transacted by the help of the criminal

law, For example, the law of nuisances is a branch of the
criminal law. A public nuisance is & misdemeanor punishable
by fine and imprisonment, and it consists in doing anything
which is an annoyance to all the Queen’s subjects. It is under
this head that questions about the legality of carrying on
particular trades in particular situations, the liability to
repair highways, and the sufficiency of their state of repair,
the lawfulness of erections in rivers, on the sea-coast, or on or
near bridges, and the like, are decided. The remedy for im-
proper conduct in these respects is an indictment on which the
offender is tried as on any other criminal charge. If he is
convicted, an opportunity is in practice given him of abating
the nuisance ; but if he failed to do so, substantial punishment
would be inflicted. This peculiarity in our system may be
traced to historical causes, which are more largely referred to
and illustrated below. It is sufficient in this place to observe
that they illustrate the general proposition, that the province
of criminal law must not be supposed to be restricted to those
acts which popular language ‘would describe as crimes, but
that it extends to every act, no matter what its moral quality
may be, which the law has forbidden, and to which it has
affixed & punishment.

“Penal” would be a better phrase than “criminal” law,
as it points out with greater emphasis the specific mark by
which the province of law to which it applies is distinguished
from other provinces; for the distinction arises not from the
nature of the acts contemplated, but from the manner in
which they are treated. Crimes frequently come under the
cognizance of the law not only as crimes, but for other pur-
poses, and as such form the subject-matter of laws which
are not, in any sense of the word, penal. Many crimes, for
example, are civil injuries, and as such may be made the
subject of actions for damages independently of penal pro-
ceedings. This is the case with most assaults, with libels,
and with some kinds of frauds. A person committing such acts
may either be punished on conviction on an indictment, or
compelled to pay damages, on a verdict in a civil action. The
act remains the same in each case, though the consequences
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which it involves differ according to the mode in which it is Cmar. I
treated.

This simple view of the matter avoids the difficulty, which Crimes

has exercised some ingenuity, of attempting to distinguish 224 ot
between crimes and torts. The two terms do not exclude related.
each other, and, therefore, cannot be distinguished. To ask
whether an act is a crime or a tort, is like asking whether a
man is a husband or a brother. Whatever is within the scope
of the penal law is a crime ; whatever is a ground for a claim
of damages, as for an injury, is a tort: but there is no reason
why the same act should not belong to both classes, and many
acts do. Indeed, crimes may come under the cognizance of
the law neither as crimes nor as torts. For example, bigamy
is a cause of divorce; arson, by the party insured, would be
a good defence by an insurance company to an action on
a policy. In each of these cases, a crime would be judicially
proved before a court of justice; yet the crime would be
viewed by the court neither as a crime nor as a tort, but
simply as an act affecting the status or the money liability of
other persons. It follows from this that the consequences
charged upon an act by law, and not the nature of the act
itself, is the specific difference by which crimes are distin-
guished.

Such being, in general, the nature of crimes and of criminal Natural
law, what are the elements of which, from the nature of the fesifica-
case, it must be composed? The first and chief division is minal law.
twofold. Every system of criminal law must be composed,

Jirst, of laws forbidding specified acts under specified punish-
ments ; and, secondly, of laws by which these general provisions
may be applied to particular cases. The first of these divi-
sions may be described as the law of crimes and punishments ;
the second as the law of criminal procedure. Law or

The law of crimes and punishments must consist of three cres
parts: firs, General principles, determining what are the p¥°
elements which must concur in order to constitute an act of ments.
disobedience to a law ; secondly, Definitions of crimes ; and, ;"""
thirdly, The apportionment of punishment. 2. Defini-

The law of criminal procedure consists of four parts— t';’,“fg,,ot.

Jirst, The preliminary proceedings; including the taking mentof
ment.
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History.

Plan of the
present
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security, by imprisonment or otherwise, for the appearance at
the trial of the suspected person, the collection of evidence
against him (called, in the French system, the instruction of
the process), and his formal accusation ; secondly, The regula-
tion of the trial ; thirdly, The rules governing the evidence
produced at the trial ; and, fourthly, The infliction of punish-
ment. These divisions are inherent in the subject, and must
exist, under some form or other, in every nation, and under
every conceivable system.

Independently of these broad general divisions, which
must apply to every legal system whatever, certain features,
peculiar to each particular system, affect the character of
every part of it. The skeleton of the criminal law, in every
country, is on the same general plan; but the shape of the
members, their proportionate importance, and general appear-
ance, differ widely; so that there is a corresponding difference
in the functions which they are fitted to discharge.

Laws, in different countries, may be, and are, made and
abrogated in very different ways; they are contained in very
different repositories; they propose to themselves different
objects ; they are animated by a different spirit; and these
differences show their traces in every part of every system.
In some countries the definitions of crimes are more com-
plete than in others, In some, punishments are severe; in
others, lenient. In some, the procedure is favourable to the
accused ; in others, to the prosecutor. The rules of evidence
differ widely. In France, for example, they can hardly be
said to exist at all. In England, they form one of the most.
prominent and characteristic parts of the system. The peculiar
character of particular systems, in these and other analogous
particulars, can be estimated only by historical inquiries.

This general analysis of the province of criminal law is
intended to explain the arrangement of this work. As its
object is to give a general view of the criminal law of England,
it begins by sketching the history of its construction. This
forms the subject of the second chapter. The following chap-
ters describe its different component parts in the order in-
dicated above, examining first the general principles on which
the subject depends, and then the particular institutions of



Arrangement of the Work. 9

our own law, in relation to those general principles. Thus the Cuar. 1
third chapter treats of the definition of crime in general; the
fourth, of the English definitions of particular crimes; the
fifth, of criminal procedure in general, illustrated by & com-
parison of the English and French systems; the sixth, of the
peculiarities of English criminal procedure; the seventh, of
the principles of evidence in general; the eighth, of English
rules of evidence ; and the ninth, of English criminal legis-
lation—the way in which the law is made. The work con-
cludes with detailed- accounts of four English and three
French criminal trials, intended to illustrate the practical
operation of our own and the French systems.
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CHAPTER IL
HISTORICAL SKETCH OF ENGLISH CRIMINAL LAW.

Cuar. I IN the last chapter I gave an analysis of criminal law in
Objectand general, according to the order of thought. In the present
e he chapter I propose to give a sketch of the construction of
chapter.  English criminal law, according to the order of time. The
gﬁ;""l‘;w two modes of viewing the subject require a different arrange-
of proced- ment. In the order of thought, the law of crimes and punish-
3:,:’:'0“ low Tents precedes the law of criminal procedure, inasmuch as it
:.fn ;g::i:h. is necessary to understand the object to be attained before it
ments, 18 possible to estimate the means employed for its attainment.
In the order of time, the law of criminal procedure precedes
the law of crimes and punishments; for definitions of crimes,
the general principles which regulate the view which the
courts take of them, and the provisions for their punishment,
have, in this country, been, to a great extent, the creatures of
the courts of justice. According to the oldest theory, the
criminal law, as well as the rest of the common law of the
land, was an unwritten tradition, in jhe keeping of the
judges, who, from the earliest times to the present day, have
enjoyed a qualified power of legislation, by virtue of their
right to declare with authority what the law is. That part
also of the criminal law which has been expressly enacted
by the supreme legislature has always been made with
express reference to the existing state of things; and the
changes made by legislation, in definitions of crimes and the
apportionment of punishments, have been deeper and wider
than the alterations introduced into the rules of procedure.
The law of crimes and punishments has been more than once
completely recast, and is composed, to a great extent, of sta-
tutes, of which few are fifty years old. The courts by which

the law is administered have undergone few changes, and it



Justices in Eyre. I1

is possible to trace the steps by which they were formed out Cuar. 1L
of institutions which existed in the time of Henry IIL

For these reasons, I begin this general outline of the English
criminal law with an account of the construction of our
present system of criminal procedure, which I shall consider
under the following heads :—

1. The courts of justice and the mode of trial.

2. The apprehension of offenders and the preparation of
the case for trial

It might appear more natural to begin with the last of these
two heads ; but the first gives a general notion of the character
of the system, without which the discussion of the second
would be scarcely intelligible.

The first systematic account of the criminal courts and their Justices in
procedure is to be found in the second part of the second ™
book of Bracton’s work on the laws and customs of England,
and the germ of the criminal procedure of our own times may
be traced in that of the courts of the justices of eyre, of which
he gives a minute description. The first records of the
appointment of Justices in eyre (in <tinere) occur in the
22d Henry II. A.D. 1176* They were succeeded in the
4th Edward IIL A.D. 1327, by the justices of assize, misi
prius, and oyer and terminer, who have continued for upwards
of 530 years to administer the most important part of the
criminal justice of the nation. In order to show the original
character of the institution, and to explain the different
changes which in the course of time have been introduced
into its working, it will be necessary, in the first place, to
say something of the state of things which preceded its
establishment, for the Norman kings seem to have used, for
the purpose of discharging their duties, the institutions which
they found existing amongst the people whom they had
conquered.

The Anglo-Saxons had two modes of procedure altogether Anglo
distinct, and the distinction was natural enough in a very cnmlnal
rude state of society. It depended not on the nature of the procedure.
crime, but on the quantity of the evidence. If a criminal was

* Hale, Hist. Com. Law, 170. 1 Madox, Exch. 122.
+ Hale, Hist. Com. Law, p. 200.
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Cuar. 11, taken in the fact; if the murderer was discovered with the
knife in his hand ; or if the thief was taken, to use the expres-
sive language of the law, “ hand habend,” or “bakbarend,” he
was liable to the law of infangthief—that is, the constable,
sheriff, or lord of the franchise, might instantly put him to
death without further inquiry. If the criminal were not
taken in the fact, his trial was altogether a different matter.
The elaborate processes by which criminal charges are investi-
gated in the present day appear to have been altogether un-
known to the Anglo-Saxons. To prove by the combination
of various circumstances that a crime has been committed by
a particular person, though no one saw him do it, appears, to
simple and half-barbarous nations, a feat beyond human
wisdom. The question by which Daniel shook the credit of
the elder obviously produced upon those who heard it an
impression of almost supernatural sagacity : it would be con-
sidered in our own days a very commonplace effort of inge-
nuity. The Anglo-Saxons altogether renounced the attempt
to make such discoveries. If the criminal was not taken in
the fact, and executed on the spot, his fate depended almost
entirely on his character. He might be accused in any one
of several specified ways, and if accused he was condemned
without further evidence, unless he could bring a certain
specified number of compurgators to swear to his innocence.
The accusation might be made either by the hundred, by the
ceorls of the township (if the prisoner were a ceorl), or by
the injured party, who, however, had to bring seven compur-
gators to swear that he was not actuated by malice. If the
person accused were of inferior rank, and if his lord and two
thanes swore to his character, he was entitled to be acquitted
on his own oath and on those of a certain number of his
neighbours, or to appeal to the ordeal of boiling water or hot
iron. If the lord refused his testimony, the ordeal was more
severe, and the compurgators required more numerous. If he
were a thane, the terms were somewhat different, but the
principles of the trial were the same.*

Weresand  The consequence of conviction was, the payment to the per-

alternative g, injured, of a were, or penalty, proportioned to the offence :

punish.
ments. * Palg. Eng. Com. ch. vii. pp. 210—215,
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but though this was the ordinary course, the recovery of the cuar. IL
were was not the only object of the proceedings. “The were,”
says Reeve, “in cases of homicide, and the fines that were
“ paid in cases of theft of various kinds, were only to redeem
“ the offender from the proper punishment of the law, which
“was death, and that was redeemable, not only by paying
“ money, but by undergoing some personal pains; hence it is
“ that we hear of a great variety of corporal punishments. A
“ person often charged with theft was to lose his hand or foot.
“ There was also the pain of banishment and slavery; and
“ at one time it was enacted, that housebreaking, burning of
“ houses, open robbery, manifest homicide, and treason to
“one’s lord, should be inexpiable crimes, that is not to be reduced
“ by any pecuniary compensation, or any pain or mutilation.” *

Thus the general result of the Anglo-Saxon system was,
that a person whose guilt was proved, by his being taken in
the fact, was instantly put to death, as an enemy might be
treated in time of war. If he was so violently suspected that
a given number of persons swore to their belief in his guilt,
he had either to produce an equivalent, in the shape of a
number of other persons, who swore that they believed him
innocent, or to appeal to the ordeal, or witness of God. If he
failed in this, he had to indemnify the person injured, or, in
default of payment, to undergo the punishment of the crime.

The courts by which this system of criminal law was Anglo-
enforced were the sheriffs’ tourn and the leet. The sheriffs’ ooon
tourn, or circuit, was a court held by the sheriff and bishop
twice a year, within a month after Easter and a month
after Michaelmas, in every hundred in the county. The
hundred court and the leet court were inferior criminal
courts “where a hundred or manor lay too remote to be
conveniently visited in the course of the tourn.”+

It follows, from the nature of the system which these
courts administered, that the duties of the judges must have
been almost entirely ministerial. No inquiry into the facts
took place at all. All that had to be done was to see
that the proper number of compurgators on each side were
sworn, that the proper were was paid, and the ordeal (if any)

* 1 Reeve, Hist. Eng. Law, p. 15. -+ 1Ib. p. 6.
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duly performed. Hence, though the bishop and sheriff, and
not (as in civil courts) the freeholders, were the judges, the
general nature of the trial must have been much the same
as in civil cases. A criminal trial must have been a kind
of public meeting presided over by officers (the bishop and
gheriff), who saw that certain forms which left them no
discretion were complied with, and who carried out the
consequences which legally resulted from the inquiry. The
institution of the proceedings, and the collection of the
evidence by which each side supported its own case, was
entirely under the control of the accusers and the accused.
The judges had nothing to do with the matter. When to
this is added the fact that the proceedings, as a rule, sounded,
according to the modern phrase, in damages, it becomes
apparent that the whole proceedings, though irregular and
utterly vague and inefficient, were essentially free and local,
and that the system left almost unlimited discretion in the
hands of the persons locally interested, and especially in those
of the party injured.

Beyond and above these local tribunals was the jurisdiction
of the king, who from the earliest times exercised a pre-
rogative jurisdiction over all inferior tribunals, and whose
mere presence superseded their authority in a specified area.
This supreme authority of the king produced, everywhere at
certain times, and always at certain places, what was called
the king’s peace—a special protection which could be granted
by writ as a favour to particular persons. The king probably
executed justice on the same principles as the local tribunals,
and when he pleased made progresses, or eyres, through the
country for that purpose.*

Such was the system which the Norman kings found in
operation, and with reference to which their own institutions
were constructed. Their first great step was to strengthen
the power of the crown at the expense of the local Jjurisdic-
tions. The “king's peace,” instead of being a local and
exceptional state of things, became the permanent and uni-
t\:ﬁ?ﬁ gal:&:{::t;i f;);’npubhi security. It was proclaimed once

ginning of the reign, though “so much im-

* Palg, Eng. Com, chap. ix. 278, 287, &,
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“ portance was attached to the ceremonial act of the pro-
“ clamation, that even in the reign of John offences com-
“ mitted during the interregnum, or period elapsing between
“ the day of the death of the last monarch and the recognition
“ of his successor were unpunishable in those tribunals whose
“ authority was derived from the Crown.”* By chapter xvii.
of Magna Charta, the chief part of the criminal jurisdiction of
the old County Court was abolished ;4 and thus the king's
peace became the permanent general protection, and the
King’s Courts the great criminal tribunals of the realm.

Some hints on the character of these courts are contained in
Glanville,} but the first systematic account of them is given by
Bracton, in the reign of Henry ITI. Though he wrote more than
a century and a half after the Conquest, there is little doubt
that the state of things which he described was in principle,
and even in all its more important details, the same as that
which was gradually established by the Norman kings, espe-
cially by Henry IL. § I will give the substance of his state-
ment, and will then point out its relation to the institutions on
which it was founded, and also the relation of the institutions
which were founded on it to those which still exist amongst us.
The second part of the third book of his work on the laws
and customs of England is entitled De Corona, and begins
with a chapter showing “ how and in what order the justices
ought to proceed in their eyre” (in wtinere).

They were to give at least fifteen days’ notice of the sitting
which they proposed to hold, at the expiration of which they
read the writ, or, a3 we should say, opened the commission,
under which they sat. After an address, explaining the
object of the circuit, they were to call together privately
six or more of the principal men of the county, and to give
them a sort of lecture as to the mode provided by law for
keeping the peace ; as to the duty of raising the hue and cry;
as to arresting persons suspected of felony and those who

* Palg, ub. sup. p. 285.

+ * Nullus vicecomes constabularius coronator vel alii ballivi nostri tenean,
‘¢ placita coronem nostre.” Petty offences wore not then included under the

¢ placita corons,” and were still left under the jurisdiction of the Sherifl’s
tourn, which has become obsolete. 4 Ste. Com. 401.

1 Book xiv. p. 220 (od. 1780).  § Palg. Eng. Com. 239—241,

1y
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cuar. 1. bought provisions for robbers, or who travelled by night and
could not give an account of themselves. An oath to dis-
charge these duties appears to have been required of them.
After this, the serjeants and bailiffs of hundreds were called
together, each of whom had to return from his hundred or
wapentake four knights; and these kmights elected from
each hundred twelve other knights, or free and lawful men,
if knights could not be found, each of whom formed, as it
would seem, the jury of their own hundred. They were
sworn to make by a fixed day a true return to a series

Capitula  of interrogatories (capitula itineris) which were delivered

'ineds  to them in writing, and varied according to circumstances.
Those which Bracton gives by way of illustration comprise a
great quantity of particulars relating to every part of the
internal economy of the country. They were to make a
return of all persons who had been fined, and the amount
of whose fines had not been fixed; of all royal wards; of
advowsons, escheats, and serjeanties; of encroachments on
the royal domains; of local courts held by sheriffs or bailiffs ;
of various forfeitures; of seizures made by the royal officers ;
and of other particulars, too numerous to mention. In short,
they were to make a general return of the whole internal
government of the county. They were also to be privately
told to arrest and bring before the justices any person
suspected of crime (male creditus de maleficio aliquo), or, at
any rate, to give in his name, that the sheriff might arrest
him and bring him before the justices.

It does not appear what length of time was allowed to the
jurors to make their return, nor what were their means of
knowledge; but it is clear that, if these instructions were
really carried out, the administration of civil or criminal
justice must have formed a part only, perhaps not the most
important part, of their duties of the itinerant Jjustices, and
that their duties must have resembled those of government
officers, rather than those of modern Jjudges.®

Two forms  This circumstance has an important bearing on the manner
tial—  in which they conducted criminal trials. The trials were of

* Compare the missi dominici of Charlemagne. Guizot's Lec .
lization in France, Lect. xx. p. 308, Brussels ed. 1843, tures on Civi-
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two sorts. In the first, there was an individual accuser; in

17
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the second, the accusation was made by common report. If Appea

there was an individual accuser, the proceeding was called an
appeal, and the trial was generally by battle, though the
person accused might, if he chose, put himself on the country,
which was the appropriate method of trial where the accusa-
tion was by common report. The proceeding might be pre-
vented on a variety of grounds, upon which the justices had
to deliver an interlocutory judgment. Various preliminary
proceedings were required on the part of the appellant, and
any irregularity in them was fatal to the appeal. On the

other hand, the appellee was deprived of the right of battle, if

the evidence against him was so strong as to remove all doubt
from the mind of the court.* In such cases, the court awarded
immediate execution, in the spirit of the Anglo-Saxon law of
infangthief.

If there was no individual accuser, the proceedings were

altogether different. The accusation in such cases was made .

by the jury summoned from the hundred or vill where the
offence was said to have been committed, who acted on
common report. The justices appear to have exercised a cer-
tain degree of control over these accusations.} “ The justice,
“ if he is discreet, when the truth of the matter whether the
¢ person indicted is guilty or not is to be inquired of by the
« country (on account of the report and suspicion), ought first,
¢« if he is in doubt and suspects the jury, to inquire from
« whom those twelve learnt what they state in their indict-
“ ments” (indictments at this time were not reduced to
writing) ; “and having heard their answer on this point, he
“ will easily decide whether there is any trick or injustice in
« the matter. Perhaps one or the majority of the jury will
“ say that they learnt what they state in the indictment from
“ one of their fellow-jurors; who, being asked, will perhaps
“ say that he learnt it from such a person; and thus the
“ questions and answers may lead from one to another, till at
“ last some vile and abject person is reached, on whom no
« reliance ought to be placed.” The accusation having been

* The authorities on this point are collected in Ashford v. Thornton. 1 Bar.
and Ald. p. 405. + Br. fo. 148,

c
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made, the truth of the charge would seem (though Bracton’s
account of the matter is obscure) to have been referred either
to the same or to a different jury, who decided upon it, not
upon evidence, but according to their impressions as to its
truth. The charge given to the jury on this second occasion is
preserved by Bracton, and answers not to a modern summing
up, but to the form still in use in our courts, of giving the
prisoner in charge. The form in Bracton is as follows ®:—
“ Such a one here present, accused of the death of such a one,
“ denies the death and the whole charge, and puts himself for
“ good and evil on your voices.” The modern form is—*“ A. B.
“ stands indicted for the wilful murder of C.D.; to this
“ indictment he has pleaded not guilty. Your charge is
“to say whether he is guilty or not, and hearken to the
“ evidence.”

The last clause was not in the old charge. It would have
been needless, for the jurors themselves were the witnesses.
They drew their own conclusions from comparing their know-
ledge or impressions upon the subject; and having formed
their opinion, certified its truth upon oath. The judges seem
to have exercised considerable influence over their delibera-
tions.+ “The justices,” says Bracton, “ may, if they see reason,
“if a great crime is undiscovered, and the jurors wish to con-
“ ceal it, from love, fear, and hatred, separate the jurors, and
“ examine each one separately by himself, so as to declare the
“ truth sufficiently.”

The law of challenge would appear to have originated in
the same way. It would seem to have been originally an
objection to the competency of a witness, which by degrees
assumed the character of a right to refuse to be tried by a
particular judge. Bracton’s expressions are as follows :—
“When the inquest is to be proceeded with, that the judg-
‘“ ment may be more secure, and that risk and suspicion may
“be avoided, the justice shall tell the prisoner that, if he
“ suspects any of the twelve jurors, he may properly be
“removed. The same must also be said of the Vills. If
“ there are violent enmities between some of their inhabitants
“and the prisoner, or if (as before observed) they covet his

* Fol. 143, b, + Ibid..
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“land, they must all, upon just suspicion, be removed, that
“ the inquisition may be taken without suspicion.” *

Such is Bracton’s account of the criminal procedure of his
day. It leaves many points in obscurity. In particular, it
does not enable us to draw the line between the jury which
accused and the jury which convicted the prisoner. It fails
to explain in a satisfactory manner the limits between the
province of the jurors and that of the justices; nor does it
show how far the duties of the jurors were judicial, and how
far they were those of witnesses. All the information which
it gives upon these points is contained in the partial and
fragmentary statements quoted above ; and there is one other

19
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important passage which introduces additional obscurity into

the matter. In speaking of the crime of treason { (lesa ma-
Jestas), Bracton says: “Then it must be considered who can
“and ought to judge; and it is to be known that the king
“ himself cannot, because he would then be both party and
“judge in his own quarrel, in a judgment of life, limb, and
“ disinheritance, which would not be so if the case were
“ between others. Then, shall the justices? No; for in
“ judgment the justice is the substitute and representative of
“the king. 'Who, then, is to judge? It seems, without pre-
“ judice to a better opinion, that the court or the peers must
“ judge, lest crimes should go unpunished.” It would appear
from this that the trial by the peers, which is often supposed
to be identical with trial by jury, was a special institution,
confined to the particular case of treason; and that, even in
that case, there were doubts whether or not it was applicable.
It is, however, clear, as Sir F. Palgrave} has proved, that
the jurors were more like witnesses than judges, but their
however, were certainly so far judicial that the justices
appear to have been bound to take their verdict, though they

could exercise a great influence over it in a variety of ways.
It is impossible to give a full account of the criminal pro-
cedure adopted in Bracton’s time, or to specify the precise
steps by which our own system was derived from it ; but from
our general knowledge of the two, and from some collateral

* Br. Lib. iii. c¢. xxii. § 8, fo. 143, b.
+ Lib, iii. 2, fol. 119, 4 Eng. Com, 246,
c2
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circumstances, it is possible to infer, with a considerable
approach to certainty, the manner in which the one must
have been almost imperceptibly altered into the other. The
first trial reported in the State Trials, which was conducted
substantially in accordance with the forms with which we are
familiar in the present day, is the memorable case of Sir
Nicholas Throckmorton, in 1554. By that time, therefore,
the present distinction between the functions of the judge,
the jury, and the witnesses, must have been fully established.
Indeed, a century before Sir William Fortescue had given an
account of trial by jury, which in its main outlines might
stand for a description of the system still in force.*

The following observations may throw some light on the
manner in which the change was brought about. The system
described by Bracton was no more than an application to
the particular case of inquiry into crimes, of that general
mode of inquiry into matters of public interest, by which the
Norman kings conducted the greater part of the government
of the country. Indeed, Bracton’s heads of inquiry show
that the justices in eyre collected information as to the internal
government of the country at the same time and by the same
means; and this, no doubt, is the origin of our modern
practice of managing many matters connected with police or
local government, such as the repair of roads, or the removal
of obstructions to rivers by the intervention of the criminal law.

The technical name of this mode of proceeding was, and
indeed still is, the inquest. Its essence was, that men per-
sonally acquainted with the matter in hand swore to it, and
their information was recorded by judges chosen for the pur-
pose. This mode of ascertaining important facts was not
peculiar to England, either in the Norman or Saxon times.
It prevailed also in Normandy, and was applied, not merely
to civil and criminal trials, but to the collection of the
revenue, the enforcement of feudal obligations, the collection
of information about matters of fact, and to every branch of
what in the present day we should call the executive govern-

* Fortescue de laudibus legum Anglire, ch. xxv. vi. vii. The subject is
nearly exhausted in a note to the 11th edition of Hallam's Middle 4ges, vol. ii,
Pp- 386—406. '
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ment. Its nature and the consequences of its adoption are Cuar. I1.
thus described by Sir Francis Palgrave. After speaking of
the inquests held for the purpose of compiling Domesday
Book, he says :(—

“The course being established of resorting to a sworn Sir F. Pal-
“ inquest or ‘ recognition,’ for the purpose of ascertaining the £ouces
“ rights of the Crown, it was pursued without any deviation
“ of principle, though with many slight variations in form.
 Thus, when Henry 1. wished to claim the rents and services
“ which the men of Winchester were bound to render, as in
“ the days of the Confessor, eighty-six of the best burgesses
 were impannelled, and sworn to make the inquiry. If this
“ process was so continued by the royal exchequer, there can
“ be little doubt but that it was recommended by its utility.
“ On account of the paucity of written documents, the Crown
“ obtained the information more readily and more accurately
“ by the testimony of the living record than by any other
“ means. When, therefore, it was necessary to pursue any
« particular point of inquiry, the truth was investigated by
“ the ‘country” Upon the death of the baron, the inquisi-
“ tion was taken, ascertaining the lands whence the relief was
« due, or which devolved to the Crown, during the infancy of
“ the heir. If the domain escheated by the treason of the
“ tenant, the same formality was observed. Was a franchise
“ sought from the favour of the Crown, the inquest was re-
“ quired to show whether the grant would be injurious either
“ to the sovereign or to the community. Was the right
“ abused, the inquest was summoned to prove the warrant
“ or authority by which the privilege was enjoyed. The
“ avowed intent of all these proceedings was, unquestionably,
“ to promote the profit of the sovereign; and the jurymen
“ were called together in aid of the royal authority. But
“ whenever any number of men are collected and incorpo-
“ rated, possessing a known name, and invested with definite
“ functions, they acquire independence, and may ultimately
“ thwart or rival the power to which they owe their legal
« existence. From the moment when the Crown became
« accustomed to resort to the ‘inquest, a restraint was im-
“ posed upon every part of the prerogative. The king could
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“ never be informed of his rights but through the medium of
“ the people. Every ‘ extent’ by which he claimed the profits
“and advantages resulting from the casualties of tenure,
“ every process by which he repressed the usurpations of the
“ baronage, depended upon the ‘good men and true,’ who
“ were impannelled to ‘pass’ between the subject and the
“ govereign ; and the thunder of the exchequer at Westminster
« might be silenced by the honesty, the firmness, or the obsti-
“ nacy of one sturdy knight or yeoman in the distant shire.”*

This account of the nature of inquests, coupled with
Bracton’s description of criminal trials, clearly explains the
manner in which the jurors, from being what may perhaps be
described as official witnesses, became judges. The inquest
was the natural device by which a rude age collected infor-
mation. As intelligence advanced and population increased,
its cumbrous unwieldy character must have become apparent,
but on the other hand the restraint which it imposed upon the
royal power must have become no less apparent. The only
means by which the efficiency’of juries could be reconciled with
their existence was by dividing their functions, and converting
the jurymen from official witnesses into judges informed by
witnesses. In the meantime the judges, who were at first
almost confined to the duty of registering the information
which the jury supplied, though they had ill-defined opportu-
nities of influencing its purport, would naturally come to
superintend the admission of the evidence and to sum up its
effect ; and as the division of labour came to be fully under-
stood and properly carried out, the main features of our
present system would be insensibly established.

‘We thus account for the first and most important feature
of our criminal courts, the relation between the judge, the
jury, and the witnesses; but they present other peculiarities
which are closely connected with these, and which are hardly
less characteristic. A criminal trial may be viewed in one of
two lights. It may be regarded either as a private litigation,
in which the accuser demands the pupishment of the accused
and the judge moderates between them, or it may be viewed as
a public inquiry into the truth of matters, in which the public

* Palg. Eng. Com. 272-3.
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are interested. This may be shortly expressed by saying that
a trial may be viewed as a litigation or as an inquisition. The
parties will be placed in different attitudes, and the proceed-
ings will be conducted in a different spirit and by different
modes, as the one or the other of those two principles is
adopted. The degree in which we, in the present day, view
a criminal trial as a litigation, and not as an inquisition, is
one of the most marked and important peculiarities of our
system. I propose at present to trace the history of its
growth. I shall, in future, have frequent occasion to describe
the extent to which it prevails.

The preceding statements show that the Anglo-Saxons
viewed criminal trials almost entirely in the light of litiga-
tions. If the criminal was not put to death at once, the
proceedings were entirely at the discretion of the parties, and
generally issued in the recovery of a were by the party injured.
The Norman procedure, on the other hand, was emphatically

inquisitorial, as the very name of the process by which it was P

conducted (inquest-inquisitio) sufficiently denotes. The one
source seems to have supplied the form, the other the spirit,
by which the form was animated. The trial was, probably,
viewed as a litigation by the popular sentiment, and the form
itself was obviously far better fitted for the purpose of adjudi-
cating upon evidence supplied by others than for the direct
collection of information, for which it was originally designed.
Thus, the trial tended, in virtue both of its form and of the
temper of the parties, to become in substance a private
lawsuit.

This tendency was strengthened by another circumstance.
The ordeal in Saxon times, and the Norman appeals,* which
were decided by judicial combats, were litigations in the full
sense of the word. In France, judicial combats were greatly
restricted, and, as far as his power extended, abolished, by
St. Louis.+ In England, appeals were common in cases of
homicide till the reign of Henry VIL; and so much were
they favoured, that an indictment for murder could not, till

* ¢ Appellationes "—callings—not resort from an inferior to a superi?r
tribunal. Our modern phrase, * Calling out,” in the sense of challenging, is
a curious parallel. + 1 Hall. Mid. Ag. p. 244
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cnuar. 1L the act 3 Hen. VII. c. 1, be tried till a year and a day after
the fact, so that the appeal might be brought before the
offender could be acquitted on an indictment. Exceptions,
however, were introduced by which the prisoner’s power of
forcing a trial by battle was considerably abridged ; and thus
the procedure remained, though its principal incident fell
into disuse.®* So lately as the year 1768, the attempt to
abolish the right of appeal produced such an agitation that
the measure was dropped.+ In 1819 they were abolished, on
the occasion of the famous case of Ashford v. Thornton.! In
this case the appellee “ waged his body,” and threw down his
glove on the floor of Westminster Hall ; and the Court held
that, under the circumstances, he was entitled to do so. As
the appellant was physically no match for him, the scandal
of a judicial combat was avoided.

Indict- Indictments, again, were first reduced to wntmg in the

3’:‘2‘; feo  time of Edward L §; and the preparation of the indictments,

writing.  in which increased strictness and specification was required
as time went on, would, of course, fall on those who were
interested in the matter, which is inconsistent with the theory
that the jurors were to meet and inform the justices of facts
within their personal knowledge. The gradual relaxation of
the rule which required the jury to be returned from the
particular hundred in which the offence was committed must
also have operated to convert the trial into a litigation. The
personal knowledge of the jurors must have been confined to
the events of their own neighbourhood.

Separaton ~ The grand jury, which acted for the whole county, and

:ﬁg‘;‘gy whose function it was to accuse and not to try, was separated

juries, from the petty jury in the reign of Edward IIL ;|| and as it
cannot be supposed that the personal knowledge of the grand
jurors would enable them to make presentments for the whole
county, they must have acted upon evidence. As there
does not appear to have been any public officer whose duty
it was to prepare the evidence, the task probably devolved

* 4 Ree. Eng. Law, 158.

+ 8 Ree. Eng. Law, 419. Horne Tooke boasted of his part in this agitation.
See R. v. Horne Tooke, 20 St. T. 716. 1 1 Bar. and Ald. 405.

§ 13 Edw. L. c. 13 (Stat. of Westminster, 2d.) and 2 Ree. Eng. Law, p. 468,

Il 3 Ree. Eng. Law, 133.
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on those who wished to bring the criminal to justice, because
they were aggrieved by the crime.

The general result is, that the system of the trial by the
grand jury, the judge, the petty jury, and the witnesses,
which is still in force amongst us, was gradually constructed
between the thirteenth and the fifteenth centuries; that in form
it is a public inquiry, but that in substance and spirit it is a
litigation between the prosecutor and the accused. I shall
have frequent occasion in future to observe upon the con-
sequences and characteristics of this system.

The next branch of our criminal procedure, of which I
propose to trace the history, is the law relating to the detection
of crime and the apprehension of offenders. It is almost the
oldest part of the criminal law, and is closely connected with
that which regulates the constitution of the criminal courts.
It is one of the few branches of the law which becomes
more definite and comprehensive as we recede from our own
times. The arrangements for the detection of crime in force
in the reign of Edward I. were more elaborate than thosc
which are now in existence ; crime, no doubt, held a far more
prominent position at that time than it does now. The oldest
_of all our institutions intended for this purpose was that of
frank-pledge,® by which a joint responsibility was established
amongst a certain number of persons for all the offences
which any of them might commit. Every one had to be a
member of some frank-pledge ; and these appear to have been
connected in most parts of the country with & more general
system, called the collective frank-pledge, by means of which
the whole population was formed into an institution, upon
which was incumbent the duty of preventing and detecting
crime. “ There was no distinction,” says Sir F. Palgrave,+
“ between the soldier and the citizen; and the country was
“ defended from rapine and spoil by guards who, whether
“ called out to protect the lieges against the foreign enemy or
“ to pursue the domestic robber and marauder, were equally
“ arrayed as a military body. Watch and ward on the king’s
“ highway was performed by four men, summoned from every
*“ hide in the hundred, mustered under the command of the

¢ Palg. Eng. Com. ch. vi. + Ibid. p. 200.
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“ wardreeve, who, in consideration of this service, held his
“ own land free from taxation, like the Thannadars, the ancient
“ peace-officers of the Hindoo villages. These wardens were
“ personally liable for every act of negligence; they were
“ fined if the robber escaped with his prey.”

Frank-pledge was an Anglo-Saxon institution ; but long
after the Conquest a stringent system, based upon it, pre-
vailed. The Statute of Winchester, passed in 1285 (13
Ed I st. 2) established it in its most peremptory form. It
provided that the hundred should be answerable for robberies
done ; that in all great towns the gates should be shut from
sunset till sunrise; and that the bailiffs should, every fort-
night, make inquiry of suspicious persons. Highways were
to be cleared of brushwood, for a breadth of 200 feet, on each
gide. Every man was to keep arms, which were to be viewed
by two constables in every hundred twice a year; whenever a
crime was committed the hue and cry was to be raised, and
followed immediately by all persons bound to do so, to the
borders of their bailiwick.

An earlier statute of the same reign (4 Ed. I. st. 2), passed
A.D. 1276, shows what were the duties of the officers to whom
the detection of crime was more specially entrusted. This is
the Statute of Coroners (de officio coronatoris). The sheriffs
and coroners anciently held in English counties positions, in
many respects, analogous to those which the officers charged
with the administration of criminal justice hold at present
in a French department. The sheriff was practically, as
he still is in theory, the head of the power of the county
(posse comitatus), and it was his special function to keep
the peace—to follow the hue and cry himself, or by his
bailiffs—and to apprehend offenders. The special functions
of the coroner closely resembled those of a French procureur
tmperiale at the present day. It was his duty, on being in-
formed “by the king’s bailiffs, or by honest men of the
country,” “to go to the places where any be slain, or suddenly
“ dead or wounded, or where houses are broken, or where
“ treasure is said to be found, and shall forthwith command
« four of the next towns,” represented, no doubt, on this, as
on other occasions, by the four men and the reeve, « or five or



Present State of the Law. 27

“ six, to appear beforc him in such a place; and when they Cuar. 1L
“ are come thither the coroner, upon the oath of them, shall
“inquire in this manner, that is to wit : if it concerns a man
“ glain, whether they know where the person was slain—
“ whether it were in any house, field, bed, tavern, or com-
“ pany, and if any and who were there. In like manner it is
“ to be inquired of them that are drowned, or suddenly dead ;
“ and after it is to be seen of such bodies whether they were
“ 8o drowned, or slain, or strangled, by the sign of a cord tied
“ straight about their necks, or about any of their members,
“or upon any other hurt found upon their bodies. All
“wounds ought to be viewed the length, breadth, and deep-
‘“ness, and with what weapons the wound is given, and in
“ what part of the body the wound or hurt is, and how many
“be culpable, and, if there be many wounds, who gave
“ each particular wound ; all which things must be inrolled
“in the rolls of the coromers.” Besides inquiring into
murders and deaths by accident or by violence, the coroner
had to inquire into rapes, treasure trove, appeals of wound-
ing and maiming, deodands, wreck of the sea, and other par-
ticulars.

No one can read this statute, comparing it with the provi- These in-
sions of the Statute of Winchester, and with the constitution forauos
of the courts of the justices in eyre, and bearing in mind the sompre-
fact that the justices of the King’s Bench were ex oficio the system
great coroners of the kingdom, without seeing that all these :iv::fll; g
institutions collectively formed a great and coherent system became
extended over the whole country for the detection, apprehen- °Pslet®
sion, and punishment of offenders. The persons who managed
it collected information by the manner then in most general
use and considered to be most efficient for the purpose—
namely, by sworn inquests—and their decisions were deter-
mined by the nature of the information so supplied. Sub-
stitute the procés verbal for the inquest, and the coroner is
exactly represented by the modern French procureur imperiale ;
but this difference, though apparently a matter of detail, was
in reality decisive. The means by which the justices in eyre
and the coroners had to conduct their inquiries were con-
stantly operating to turn the inquiry into a litigation. A
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procureur imperiale, who goes to the scene of a crime, makes
inquiries, and “ verbalizes” about the result of them on the
spot, obviously discharges a function essentially different from
that of & man who could not make any affirmation at all as
to the circumstances of a death or wound, unless it was found
by the country—that is, sworn to by a jury. Our mode of pro-
ceeding is as essentially litigious as the French mode is essen-
tially inquisitorial. So completely has the very tradition of
the inquisitorial nature of the coroner’s office died out, that in
very recent times it has been directly held to be judicial,
and not inquisitorial. It has lately been decided,® that an
inquest having been held super visum corporis, and & ver-
dict recorded, the coroner cannot, mero motu, hold a second
inquest. In delivering judgment in that case, Lord Chief
Justice Cockburn said, “A coroner in holding an inquest
“ performs, to a certain extent, a judicial office, and is functus
“ officio 8o soon as a verdict has been returned. And he
“ cannot hold a second inquest unless a melius ingquirendum
“ has been awarded, or unless the first be quashed and he
“ be set in motion by the court.”

The arrangements for the detection and apprehension of
criminals just described have for centuries been altogether ob-
solete for the purpose for which it was designed, though it
has served in the manner just explained as the foundation of
our system of criminal justice. It has never, however, been
formally superseded, and to this day the technicalities of a
criminal trial are based upon it. The technical description
of a criminal trial is, that it is the traverse of an inquest
of office. The grand inquest—“the jurors of our Lady the
Queen”—are summoned to give information to the justices
of the crimes which have been committed within the county.
They, “upon their oath, present” that such a man has com-
mitted such an offence. Hereupon the prisoner is arraigned,
the jury to try him are appointed, and his challenges are
heard. Proclamation is made, that “ whosoever can inform
« the Queen’s justices upon this inquest, to be now taken, of
« any treasons, murders, felonies, or misdemeanours, done or
« committed by the prisoner at the bar, let him stand forth,

* R. v, Seager and Fisher, 29 L, J. Q. B, 257.
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“ and he shall be heard.” The prisoner is then formally given cCuar. 1L
in charge to the petty jury nearly in the words of the charge

quoted by Bracton. If the crime is murder or manslaughter,

the coroner’s inquisition is still returned under the hands and

seals of the jurors who took it; and that inquisition is still

a sufficient accusation apart from the oaths of the grand jury,

just as it was in the days when the coroner was, for practical
purposes, the head of the police of his district.

Thus, the general result of the preceding inquiry into the General
constitution of the criminal courts and the law relating to the result.
detection and prosecution of offenders is, that the two to-
gether originally formed a comprehensive system for inquiring
into offences and apprehending and punishing criminals,
which, by reason of various circumstances, especially the
nature of the machinery by which its operations were con-
ducted, was gradually changed into a system designed for
adjudicating upon criminal prosecutions conducted in the
spirit of private litigations,

To bring down the history of the system to our own times Stepsin
is a short and easy task. With a few interruptions, the pro- the pro-
cess already described as to the constitution of the courts has
been quiet and imperceptible. A considerable attempt was
made under the Tudors and Stuarts to introduce a new
feature into the administration of criminal justice by straining
the powers of the Privy Council, and introducing modes of
procedure founded on the civil law, and especially the prac-
tice of obtaining evidence by torture* The attempt was
vehemently and successfully resisted, and failed entirely ; and
the passage of Fortescue referred to above is in substance as
correct a description of trial by jury in all cases, both civil
and criminal, in the nineteenth as it was in the fifteenth
century. A few relics of the theory which regarded criminal
trials as public inquiries lingered on with strange tenacity,
but were gradually abolished. The practice of not examining
the prisoners’ witnesses or not examining them upon oath
was one, and the most scandalous of these. Possibly the
strange rule which denied the assistance of counsel to persons
accused of felony or treason may have been another. This

* See Mr. Jardine’s Reading on Torture.



30

Historical Sketch.

Cuar. 11, rule was abolished, as to treason, in 1696 (7 & 8 Wm. IIL
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c. 3); as to felony, in 1836 (6 & 7 Wm. IV. c. 114); and
during the eighteenth century, it had been to a considerable
extent relaxed as to felony, for counsel were allowed to cross-
examine the witnesses for the crown and to examine the
witnesses for the prisoner, and were restricted only from
addressing the jury. This, however, was an indulgence, not
warranted by any express law nor beginning at any definite
period. Indeed, there was some caprice about it. In 1724*
Arnold, tried on the Black Act for shooting Lord Onslow, was
not allowed counsel to cross-examine the witnesses for the
crown or to examine his own, though his defence was in-
sanity. Lord Ferrers, in 1760, was placed under the same
hardship ; but in the case of William Barnard, tried under
the Black Act in 1758,} the prisoner’s counsel examined
and cross-examined, and the same course was taken in the
trial of Mary Blandy in 1752. §

Hardly anything has been added to the law for the de-
tection of crimes, though, for obvious reasons, the provisions
of the Statute of Winchester and of the Statute of Coroners,
are altogether unsuitable to the present day.

The law relating to the apprehension of offenders stands on
a different foundation. Though no one is obliged by law to
prosecute a criminal, any one who chooses to do so has ample
facilities for the purpose. Justices of the peace (first ap-
pointed A.D. 1360) can, upon sworn information, grant a
warrant, and any one has a right to apprehend another, even
without warrant, upon a reasonable suspicion of his having
committed a felony, and in certain other cases of frequent
occurrence. There is very little difference between the rights
of a peace-officer and a private person in this particular,
except that in some cases a peace-officer incurs less respon-
sibility than a private individual. The law upon this subject
is for the most part modern, and is consolidated by 11 & 12
Vic. c. 42, It has no other object than that of insuring the
appearance of persons suspected of crime to take their trial,
and it is remarkable that the facilities which are afforded for

* 16 8. T. 695 + 20 8. T. 944,
1 208. T. 815, § 10 8, T, 1118,



Definitions of Crimes.

this purpose in criminal cases are little greater than the
facilities which, till very lately, were afforded to every one
who wished to recover a debt by arrest on mesne process.

Such as they are, the preliminary proceedings are directed
exclusively to the purpose of ascertaining whether the
accuser has shown cause why the person accused should be
detained. The law makes no provision for the collection of
evidence, or for the examination of suspected persons. All
that is done in this direction is done voluntarily by those
who are interested in the matter. The police who are now
established in every part of the country are intrusted with no
special authority, and are under no legal obligation in this
matter. 'What they do towards the detection of crimes might,
generally speaking, be done by any private person who chose
to take up the matter. The evidence of Sir Frederick Roe*
(then chief magistrate at Bow Street), before the criminal
law commissioners in 1837, sets this peculiarity of our system
in a striking light. The state of things which he describes
still exists. “ A magistrate at present, with the most active
“ mind and best intentions, dares not act without a complaint
“ on oath is made to him, and some person charged. Although
“ a most atrocious crime may have been committed, he cannot
“ initiate any proceeding; if he directs a person to be ap-
“ prehended, simply on grounds of suspicion arising in his
“ mind from circumstances, he is liable to action and indict-
“ment. All he can do is to summon, or rather request,
“ persons to come and make a statement of what they know,
“ till somebody ventures to make a charge on oath. Now, in
“ other countries, the authorities, by whatever name they may
“be designated, are not only justified but bound to make
“ inquiry when a crime has been committed. I have often
“ felt, in the sincere wish to be of use and in the idea that I
“could help to detect an offence, that if I took any steps
“ beyond the strict course, I brought such a responsibility
“ on myself that I have been afraid to move.”
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criminals to trial, I proceed to give some account of the law by 'I:‘:::h

* 3d Rep. App. p. 18



32 Historical Sketch.

Cuar, 11, Which crimes were defined, and punishments allotted. The law
Parts of  of crimes and punishments may be divided into three parts:
mf:' c:,h,: common law, statute law, and case law. The common law is
posed. based upon unwritten traditions, embodying both principles
and definitions, and reduced to writing in ancient times. The
statute law is composed of Acts of Parliament, and the case
law consists of the decisions of the courts upon particular
cases as they arose—either under the common or under the
statute law.  Of these three component elements, the common
law is the oldest, and, in some respects, the most comprehen-
sive and important, inasmuch as it includes the principles
and definitions which are of most common application.
Lending In order to understand the nature of the history of this
::fﬁ:’;g:‘ system, it is essential to understand rightly the relations of its
different parts. The general nature of the commonest and
most important crimes is substantially the same under all
circumstances, and at every period of history. Disobedience
to government, violence, theft, and fraud, in different forms
and with different aggravations, make up almost all crimes
Relation  which can be committed. The difference between the criminal
L’;,‘:,::: law at different times consists principally of the manner in
and Statute which certain general rules and conceptions relating to them
law. . . .
are adapted to the circumstances of successive generations.
These adaptations are sometimes made by express enactment,
sometimes by judicial decisions based upon particular circum-
stances. It is obvious that either of two courses might be
taken by the legislature with a view to this result. They
have it in their power either to reform the definitions and
principles which have been shown to be unsuitable to existing
circumstances, or to leave them untouched in their own
sphere, and to provide for emergencies by supplementary
legislation. Parliament has almost always taken the second
course ; in the whole range in our criminal statutes there is
hardly an instance of the enactment of a principle or of a
common law definition. The courts of law have taken the
other course. In stating the principles of the common law
and applying them to the particular cases which have arisen,
they have from time to time introduced considerable modi-
fications into the principles of the common, and even into
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the enactments of the statute law, according to their views of Ciar. IL
justice, symmetry, or convenience.

Hence, the general character of the process which has been Pﬁc?;ss by
going on since our criminal law first assumed some consist- these defi-
ency has been of the following kind. Broad general rules "";‘e’“;m
and principles on the most important branches of the criminal formed.
law having been laid down by the common law, supplemen-
tary statutes have been passed from time to time, as occasion
required, and at the same time the principles of the common
and the application of the statute law have been gradually
modified by judicial decisions. I now proceed to describe
specifically the most important steps in this process.

Bracton is the earliest authority of importance as to the Bracton's
common law branch of the criminal law. He borrowed from §§‘22‘,§‘,‘3.2
the Roman law the greater part of his principles and defini-
tions ; and thus many of the leading definitions of English
law are derived from a Roman source. Bracton’s authority
was such, that Staundforde’s Pleas of the Crown, written in the
reign of Queen Mary, are little more than an edition of
Bracton, brought down to that period by the addition of
statutes passed, and cases decided, in the interval; and the
intervening writers, such as Britton and Fleta, are founded
on Bracton, though they progressively modify several of his
leading definitions. Bracton’s definitions of crimes may,
therefore, be taken as the foundation of this branch of our
criminal law.

They are few and short, and are in substance as follows :—

1. Treason.—The crime of treason (lwsa majestas) is of
many kinds, one of which is where any one by a rash attempt
contrives the death of our lord the king, or raises or procures
to be raised any sedition against our lord the king, or his
army, or affords aid or counsel or consent to those who pro-
cure it, although he may not have carried out to completlon
what he intended.*

2. Crimen falsi—This is a sort of treason, As, for example,
if any one forges the king’s seal, in signing charters or writs.

Another species of the crime is the fabrication of false money.f

3. Homicide—"Homicide is the killing of a man by a

* Lib. iii. chap. iii, fo. 118, b. . + Ib,
D
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Cuar. 11, man,” It may be spiritual or corporal. Corporal homicide is

either by word or by deed. Corporal homicide by word is by
command, advice, or defence.* Corporal homicide by deed is
either in the course of justice ; by necessity, which is either
avoidable or not ; by accident, which may happen either in a
lawful or in an unlawful act; or wilful, “ as when one of cer-
“tain knowledge, and by a premeditated assault, from anger
“ or hatred, or for gain, wickedly and feloniously, and against
“the king’s peace, kills another.” Wilful homicide, taking
place secretly and without witnesses, was called murder. In
cases of murder, the presumption was that the person killed
was a Frenchman, unless he was proved by a presentment of
Englishry to be an Englishman. If such a presentment was
not made, the township was fined.t

4. Mayhem.—Mayhem was the name of all bodily injuries
which disabled a man by the deprivation of a member, or of
the use of it from self-defence. Thus, it was mayhem to knock
out a front tooth, but not to knock out a jaw-tooth.}

5. Arson (iniqua combustio).—This crime occurred “when
“any one from turbulent sedition wickedly and feloniously
“ made a conflagration.” §

6. Rape—An accusation which a woman brings against
any one by whom she says that she was violently enjoyed
(oppressam). ||

7. Theft.— Theft, according to the law, is the fraudulent
“taking (contractatio) of the property of another, with intent
“to steal, against the will of the owner of the property.”
Rapine and robbery are forms of theft, “for who can more
properly be said to take a thing ” (quis entm magis contractat
rem) “against its owner’s will than he who takes it by
force ?”

8. Misdemeanors*¥ — Misdemeanors are included by
Bracton under one comprehensive description, as follows ~—
“ We are now to speak of minor and lighter crimes, which
« gre prosecuted civilly, as in personal actions for injuries,

® ¢« Defensione sive tuitione ”—I do not understand this.

+ Lib. iii. chap. iv. fol. 120, b. As to Englishry, chap. xv. fol. 134, b,
1. Chap. xxiv. fol. 14.

§ Chap. xxvii. fol. 146, b. I Chap. xxviii, fol. 146,
9 Chap. xxxiii. fol. 150, b, ** Chap. xxxvi. fol, 158



Definition of Treason. 35

¢ and which pertain to the crown, because they are sometimes Cuar, II,
“ committed against the king's peace. We must, therefore,
“ consider what injury is ; and it is to be known that injury
“ iy whatever is not done according to law.” Some kinds of
injury involve capital punishment. “Others involve only
“ fine, or fine and imprisonment, according to the quality of
“ the act. Injury is inflicted, not only when a man is struck
« with the fist, beaten, wounded or beaten with sticks, but
“ when taunts are addressed to him (cum e convitium dictum
“ fuerit), or libellous verses (carmen jfamosum), are made
“ upon him, or the like.”

These descriptions (for they obviously do not even claim
the character of definitions) of crimes, selected from different
parts of Bracton’s work, over which they are scattered in a
totally unsystematic manner, form the foundation of our
existing criminal law, and were gradually elaborated into
definitions of the most extreme technical precision by succes-
sive generations of judges, with occasional and, for a length
of time, sparing assistance from the legislature.

I will give shortly the principal points in the history of
each definition, reserving for a future chapter a detailed
examination of the merits of some of the most important
of them.

1. HicE TrEASON.—~—The vagueness of Bracton’s account Bracton’s
of high treason certainly did not exaggerate the vagueness of m,
the law on the subject. The author of T%e Mirror* seems to
have viewed almost every fraud or act of misconduct by the
officers of the crown, every usurpation of official authority or
injury to royal rights, as acts of treason. Amongst many
other instances, he mentions the case of persons who ap-
propriate to themselves without grant free warren in their
own lands; or escheators, who “unlawfully make waste of
“ the king’s wards ; or unlawfully take venison, fish, or other
“ goods.” The uncertainty in which the crime was thus in-
volved was a great evil, and led to the celebrated statute
25 Ed. IIL . 3, by which it is specifically declared what is to 25F4 111

* Chap. i sec. 4. The Mirror seems to have been written, or at least
edited, in the time of Edward II. Its authority is not high. Its authorship
is uncertain. See 2 Ree. Eng. Law, p. 858.

D2
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CHar, IL be considered treason. This statute is memorable, not only’
on account of its vast direct importance at many periods of
our history, but also because it is almost the only instance’
which the statute book affords of a statutory definition of a
crime, laid down in such a manner as to supersede the whole
common law or unwritten doctrine on the subject. The
definition is well known. The part of it which relates to
political offences is as follows :—“ When a man doth compass
“ or imagine the death of our lord the king, or of our lady his
“ queen, or of their eldest son and heir; or if a man do violate
“the king's companion, or the king’s eldest daughter un-
“ married, or the wife of the king's eldest son and heir, or if a
“ man do levy war against our lord the king in his realm, or
“ be adherent to the king’s enemies in his realm, giving them'
“ aid or comfort in our realm or elsewhere, and thereof be
“ proveably attainted of open deed by the people of their con-
“ dition.” From the time of its enactment till the present
day, this definition has always formed the kernel of the law
on high treason.

::::fe o At different periods, other offences of a public nature were

actments,. made treason by act of parliament to serve some temporary
political purpose, and particular crimes were adjudged to

_be treason, by parliament acting in a quasi-judicial capacity.
- The numerous acts passed by Henry VIIL, in -reference to
. religion, are instances of enactments of the first kind: thus
25 Hen. VIIL c. 22, makes it treason to publish anything to
the slander of the marriage between the king and Anne
Boleyn. The case of Rouse, the cook, who was attainted of
treason, and boiled to death for poisoning many persons in
Lambeth Palace, is an instance of the other class of enact-
ments.* All these, however, were temporary enactments,
The important point is to ascertain the history of the main
theory of the crime.

Nature of In the present day, treason would’ probably be descnbed'

modem by a person who wished to give & substantial account. of it,

o independently of all technicalities, as armed resistance, justi-
fied on principle, to the established law of the land. Our
conception of a traitor is, a man who asserts that the law is

* See furthor illustrations in 1 Hale, Hmt. PL Cr. chap. xxiv.
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wrong, and that he will forcibly set it to rights—for example, Cuar. 11.
by changing the dynasty, by proclaiming the independence of

a province, by abolishing the office of king, or the pnvﬂeges '

of particular classes, as the peerage.

The original definition belongs to a different age, and is Definition
founded on a different view of government and society. It is ;‘:{:;‘kfon
obviously intended to apply to rude times, in which great the king’s
military power was still possessed by the private nobility, P=o™
and in which the king's personal individual authority was
the mainspring of the government. Hence it is levelled, not
at crimes against the state or the public, but at crimes
directed against the person of the sovereign. The most re-
markable illustration of this is to be found in one of the sub-
ordinate clauses of the Act:—“1If percase any man of this

“ realm ride armed, covertly or secretly, with men of arms
“ against any other, to slay him, or rob him, or take him, or .

“ retain him till he have made fine or ransom for to have his
« deliverance, it is not the mind of the king, or his council,
“ that in such case it shall be judged treason, but shall be
« judged felony or trespass, according to the laws of the land
« of old time, used and according as the case requireth.” This
appears to show clearly that the “ levying of war” which the
authors of the statute had in their mind was altogether unlike
the political tumults of later times. The application of the old
definition to new states of things was a matterof great difficulty.
The revolutions of the sixteenth and seventeenth centuries
were partly the causes and partly the effects of alterations
in the whole framework of society. The government and the
laws came, by degrees, to occupy the place which, in earlier
ages, belonged to the king in person, and were exposed to the
attacks which would have been directed against him. For a
long time the royal authority was defended by force, or by
temporary laws passed for its protection ; but when the force
was overpowered, and the temporary laws repealed, it became
necessary either to have a new definition of treason, or to con-
strue the old one so as to apply to new circumstances. Accord-
ing to the uniform practice of English lawyers, the second
course was adopted. Lord Hale * gives the following account
* 1 Hale, H. P. C. 131,
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of the process:—“ A war levied against the king is of two
“gorts. 1. Expressly and direct, as raising war against the
“ king, or his general and forces; or to surprise or injure the
“ king’s person, or to imprison him, or to go to his presence
“ to enforce him to remove any of his ministers or counsellors,
“and the like. 2. Interpretatively and comstructively; as,
“ when a war is levied, to throw down inclosures, or to raise
“ gervants’ wages, or to alter religion established by law ; and
“ many instances of like nature might be given. The first
“ resolution that I find of this interpretative levying of war is
« g resolution cited by my Lord Coke, P. C. p. 10, in the
“ time of Henry VIIL, for raising servants’ wages; and the
« next in time was that of Burton anno 39 Eliz,, Coke, P. C.
“p. 10” (AD. 1597), “for raising an armed force, to pull
“ down inclosures generally.”

Foster, in his discourse on high treason,* follows Hale,
giving, as his reason, that, though such insurrections “are
“ not levelled at the person of the king, they are against his
“ royal majesty, and, besides, they have a direct tendency to
“ dissolve all the bonds of society, and to destroy all property,
“and all government too, by numbers and an armed force.”
The words italicised were, obviously, the real reason which
decided the judges to take this view ; and they supply a con-
clusive reason why such insurrections should be severely
punished, but no reason at all for holding that words intended
to mean one thing should be taken to mean something entirely
different. A

The constructions put upon the words “compassing the
king’s death” were of the same character; they enlarged
themselves at about the same rate, and for analogous reasons.
Lord Hale says:t—* If men conspire to imprison the king,
“ by force and with a strong hand, till he hath yielded to
“ certain demands, and for that purpose gather company, or
“ write letters, this is an overt act, to prove the compassing
“ of the king’s death, for it is in effect to spoil him of his
“ Jeingly government.” In other words, such conduct falls
within what in my time would be a reasonable account of
treason ; therefore, the definition given three hundred years

* Disc. 1. chap. ii. 1 1 Hale, H. P. C. 199,



Constructtve Treason.

39

ago must be construed so as to include it. Foster advances® Cuar. IL

a step beyond Hale :—*The care the law hath taken for the
“ personal safety of the king is not confined to actions or
“ attempts of the more flagitious kind, to assassination, or
“ poison, or other attempts, directly and immediately aiming
“at his life. It is extended to everything wilfully and de-
“liberately done or attempted, whereby his life may be en-
“ dangered ; and, therefore, the entering into measures for
“ deposing or imprisoning him, or to get his person into the
“ power of the conspirators; these offences are overt acts of
“ treason within this branch of the statute, for experience
“ hath shown that between the prisons and the graves of
“ princes the distance is very small.” Another passage is
even more characteristic.

“ The offence of inciting foreigners to invade the kingdom
‘“is a treason of signal enormity. In the lowest estimation of
“ things, and in all possible events, it is an attempt, on the
“ part of the offender, to render his country the seat of blood
“and desolation; and yet, unless the powers so incited
“ happen to be actually at war with us at the time of such
“ incitement, the offence will not fall within any branch of
“ the statute of treason, except that of compassing the king’s
“ death ; and, therefore, since it hath a manifest tendency to
* endanger the person of the king, it hath, in strict conformity
“ to the statute, and to every principle of substantial political
“ justice, been brought within that species of treason of com-
“ passing the king’s death; ne quid detrimenti respublica
“ capiat.” The vehemence with which the author asserts that
“ the construction is in strict conformity with the statute, and
“to every principle of substantial political justice,” betrays
his consciousness that he ought to have said, “ It would have
been in strict conformity with the rest of the statute to have
made this addition to it.”

In the course of the last century, great dlfﬁculty was ex- Cases of

perienced in prevailing on juries to adopt this view of the law. Gﬂ‘;d

The acquittal of Lord George Gordon of treason, on one branch Gordon

of the statute, and that of Hardy and Horne Tooke upon the H.,d,

other, are memorable illustrations of this. In the year which
* Disc. 1. chap. i. pp. 195-6.
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followed the latter of these trials (1795), an Act was passed
(35 Geo. IIL c. 7) which considerably en]arged the definition
of treason, embodying by express enactment, in the old defi-
nition, most of the constructions put upon it by Hale and
Foster. The definition includes, “any person who shall
“ within the realm or without, compass, imagine, invent, de-
“ vise, or intend death or destruction, maim or wounding,
“ imprisonment or restraint of the person” of the sovereign ;
“ or to deprive or depose him from the style, honour, or kingly
“ name of the imperial crown; or to levy war against his
“ Majesty, in order, by force and constraint, to compel him to
‘“ change his measures or counsels, or in order to put any
“ force or constraint upon, or to intimidate, or over-awe both
“ Houses or either House of Parliament ; or to move or stir
“ any foreigner or stranger with force to invade this realm, or
“ any other His Majesties dominions, and such compassings,
“ &c. shall express, utter, and declare, by publishing any
“ printing or writing, or by any overt act or deed.” By an
Act, passed in 1848, on occasion of the violent language used
in newspapers, and elsewhere, by the Irish agitators, this Act
was repealed, except in so far as it related to offences against
the person of the sovereign; but the other clauses were re-
enacted, and their operation was extended to Ireland, though
the quality of the offence was altered from treason to felony
punishable by transportation. The Act of 1795 provides that
nothing contained in it shall extend to prevent any prosecu-
tion at common law (¢.e. under 25 Ed. ITL, which is itself
a declaratory Act) for any offence within the provisions of
the Act. The Act of 1848 provides that nothmg therein
contained “shall lessen the force of, or in anywise affect any-
“ thing enacted by 25 Ed. IIL.”

Such is the history of the political branch of the law of
treason. The general result is, that our present definition
of the crime is founded on a conception of it, formed upwards
of 500 years ago, in a state of society totally different from
our own in almost every respect, and differing from it more
widely in the view taken of the nature and powers of
Government than in almost any other particular, Thig

* Made perpetual as to part by 57 Geo. 8. c. 6.
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definition was gradually stretched by judicial construction to
meet these changes. The judicial construction has been in
part turned into law by the legislature, with the proviso that
most of the offences which it includes shall be felonies; but
as the statute of Edward IIL is still carefully preserved,
together with all the common law doctrine on the subject,
the old doctrines are still in force, and it would be in the
option of a prosecutor to proceed either for the statutory felony
or at common law—. e. on the statute of Edward IIL as in-
terpreted by the judges.

The other branch of the old law of treason grew out of
that species of crime which Bracton named crimen falsi, and
related principally to offences against the coin. There is
nothing characteristic or deserving special notice in the
history of this branch of the criminal law. Numerous statutes
were passed in relation to the subject at different times, of
which thirty-two were repealed and consolidated in 1832, by
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the 2 Wim. I'V. c. 34. This Act was itself replaced in 1861 by 24

& 25 Vic. c. 99, which forms the existing law upon the subject.
It consists entirely of prohibitions of particular frauds, con-
nected with bad money, which experience has brought to light.

2. HoMiCcIDE.—Bracton’s definition of homicide is the kill-
ing of a man by a man ; and his account of it may be thus
tabulated :—

Homicide.
r : ]
CorprnL Spiritual.
r 1
By deed. By wlvord.
N |
Command. Advice. Defence.
- » i) "
By Justice. Necelsmty. Acci lcsnt. Wilful.
1 ————
Avoidable. Unavoidable. Inalawful In an unlawful If secret
act, act. murder.

The fanciful character of some of these subdivisions suffi-
ciently shows how ill it is fitted for the purposes of a legal
definition, for which, in all probability, it was never intended.

Bracton's
definition
of homi-
cide.
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The only branch of it which is of practical importance refers
to wilful homicide, which is described as happening “ when
“one of certain knowledge, and by a premeditated assault,
“from anger or hatred, or for gain, wickedly and feloniously,
“ and against the king’s peace, kills another.” This is some-
thing like our modern definition of murder; but in Bracton’s
time that offence was distinguished from other wilful homi-
cide by being secret, not by that attribute which is called in
the present language of the law, “malice aforethought.”

Little practical inconvenience arose, in early times, from
the looseness of Bracton’s account of homicide, because all
wilful homicide, including cases of chance medley, or what we
should now call manslaughter by reason of provocation, were
capital crimes. On the other hand, all homicides, including
wilful murderers, enjoyed the benefit of clergy.

The doctrine that murder is homicide with malice pre-
pense, whether open or secret, and whether the person killed
be English or not, is laid down as law by Staundforde,* and
also by Lambard,t both of whom wrote in the latter part of the
sixteenth century ; but Lambard objects to the word ‘ man-
slaughter” to describe felonious killing without malice pre-
pense. He uses it as a generic word, denoting every form
of homicide, and opposes to murder chance medley (ckaude
mélee), or killing on a sudden quarrel in hot blood. This dis-
tribution would altogether leave out of account many forms of
manslaughter, or would introduce three degrees of homicide;
but his expressions imply that the popular use of language in
his time was otherwise, and that the terms “murder” and
“manslaughter ” then expressed nearly the same distinction
which they express at present. A curious instance of the
popular distinction between murder and manslaughter occurs
in a passage of Hollinshed. Speaking of the punishments in
use in England, he observes, that in cases of “ wilful murder
done upon pretended” (premeditated) “malice or in anie
« notable robbery,” the criminal “is either hanged alive in
« chains near the place where the fact was committed, or else
“ upon compassion taken first strangled with a rope and so
“ continueth till his bones come to nothing;” but he adds,

* Book I. chap. x. + Eirenarchia, chap. vii.
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“ where wilful manslaughter is perpetrated, beside hanging the
« offender hath his right hand commonly stricken off.”* The
different cases which arose before the courts of law, and the
writings of Coke, Hale, and Foster, gradually reduced the
doctrine of malice to a considerable degree of precision. It
is not my present object to trace minutely the history of the
particular decisions and principles which would be recog-
nised as authorities at the present day; a general outline of
the way in which the law was gradually fabricated will be
enough for my present purpose.

Bracton’s account of the crime appears on the face of it
to have been rather a scholastic analysis than a collection of
legal definitions. The only branch of it which has the tech-
nical strictness of a definition used in practice is that which
relates to murder proper—secret killing—which entailed a
fine in the absence of a presentment of Englishry. Being
distinguished by a peculiar name, this subdivision of wilful
homicide gradually came to be taken as the proper name
of the worst kind of wilful homicide, whilst the generic
name of wilful homicide (manslaughter, of which murder
was a species) became the popular name of the less criminal
instances of the crime. But how was the line to be drawn?
The commonest and worst kind of homicide was where one
man deliberately made up his mind to kill another, and
accordingly did so; and malice aforethought suggested itself
as an appropriate and expressive name for the state of mind
implied by such a transaction.

Malice aforethought was, therefore, taken as a convenient
test to distinguish between the two kinds of homicide ; but
experience soon showed that the test was a rough one, and
failed in many cases. For example, a man meets another
and kills him deliberately and wantonly, but without any
preceding grudge, the existence of which can be traced. A
person robs another who resists. The robber kills him not
from any grudge, but to avoid detection, and in the heat of
the struggle. To describe such cases as instances of “ malice
aforethought” was impossible without violence to language ;
to treat them as anything else but crimes of the deepest

* Description of England, pp. 184-5.
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atrocity would be an insult to common sense. In order to
meot such cases, without sacrificing the established definition,
the doctrine of implied malice was invented. Malice, says
Coke,* is implied in three cases: (1) In respect of the
manner of the deed—as, where one killeth another without
provocation. (2) In respect of the person slain—as, if a
magistrate is slain in executing his warrant. (3) In respect
of the person killing. If A assault B to rob him, and in
resisting A, A killeth B. This last form of implied malice was
afterwards onlarged, so as to include all casesin which death is
caused by an unlawful act done in committing a felony. As,
for oxample, it is murder if a man shooting at a tame fowl
with intent to steal it accidentally kills a person he did
not soe.

The practical importance of the doctrine of malice afore-
thought was, that by 23 Hen. VIIL. ¢. 13, murder with malice
uforcthought was deprived of the benefit of clergy, and so
became in practice a capital offence, while manslaughter in
practice was not. Thus stated in plain words, the doctrine of
implied malice amounted to a device, by which the judges were
able from time to time to declare any case of homicide, in
which they thought the criminal ought to be hung, a capital
crimo. Difforent tribunals and writers employed the power,
which the imporfect language of the law had thus put into their
hands, with various degrees of skill and wisdom, until they had
brought the law into the shape in which it stands at present.
The most instructive and ingenious of all the contributions
made to the law upon this subject is Sir Michael Foster's
discourse on Homicide, which abounds in illustrations of the
talent which its author possessed of giving plausible reasons
for holding that the law actually was what in reason and
humanity it ought to have been. No better, and certainly no
more favourable, instance of judicial legislation can be given
than the skill with which he blends together legislative and
judicial arguments. Since Foster's time, very little has been
added to the general theory of the crime of murder, though
an immense number of illustrations of the principles which
he laid down have been reported, and are collected in the

* 8d Institute, chap. vii. p. 51,
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hand-books.* I mention, in conclusion, the only statutes Cuar. IL
upon the subject which have interfered with the gradual
development of the law by Judlcml decisions. They ms.rk

points of considerable interest in its history.

By 23 Hen. VIIL c. 13, benefit of clergy was taken away Statutes
in all cases from persons convicted for “wilful] murder of VIIIiI.a 13.
malice prepensed.” Probably this enactment marks the point
at which the old definition of murder, as that species of
manslaughter which was secret, had become altogether obso-
lete, and at which the later distinction between murder and
manslaughter, as separate crimes, was coming to be estab-
lished by the practice of the courts.

By 2 Jam. I c. 8, an Act to take away the benefit of 2 Jam. L
clergy for some kind of manslaughter (commonly called the
Statute of Stabbing), it was enacted, that whosoever  shall
“ stab or thrust any person or persons that hath not then any
“weapon drawn, or hath not then first stricken the party
“that shall so stab or thrust,” if the person stabbed dies
within six months, shall be excluded from benefit of clergy,
and suffer death as in case of wilful murder, “ though it can-
not be proved that the same was done of malice aforethought.”

It is obvious that when this act was passed, the doctrine of
implied malice was less extensive than it is at the present
day. Nearly every case which the statute could have applied
to would, according to that doctrine as it now stands, be
murder at common law. For nothing, except some specified
provocations (such as personal violence), would be permitted
to rebut the implication of malice arising from the use of a
weapon likely to kill, and for this reason some authorities
have held that the statute was only declaratory. This appears
to me to be a way of avoiding the admission that the law of
implied malice was gradually constructed by the judges, and
had not been constructed when that statute was passed. A

comparison between Coke’s and Foster's account of ma.hce is
sufficient proof of this.

* The ablest, in my judgment, is contained in Mr. Roscoe’s admirable digest
of the law of evidence in criminal cases, pp. 664—742.

+ Continued by 3C. I. c. 4,and 16 C. L c. 4 Repealed 90 IV, c 1.

3 Foster. Cr. Law, p. 208.
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3. MayneEM.—It is remarkable that our older law-books
take hardly any notice of the offence of causing bodily injury.
‘Wounding, which did not go the length of maiming, was long
considered rather in the light of a civil injury than as a
crime, though like most other civil injuries it was a mis-
demeanor, liable to punishment at the suit of the king, as
well as that of the party; but for a great length of time the
most violent assaults, even if they were accompanied with an
intention to murder, were not considered as felonies, unless
they deprived the person assaulted of a member. Even
when they were considered as felonies, the mode of prosecut-
ing them seems to have been exclusively by appeal. Wher-
ever Bracton mentions the offenee of Mayhem, he does so in
connexion with appeal ; * and it was part of the duty of the
coroner to bind persons over to answer in such appeals. May-
hem and rape were amongst the few felonies, which were not
capital at common law. Rape was made capital by statute, but
the common law treated personal violence, however outrageous,
with absurd lenience, till a very late period. In 1680 John
Giles 1 was convicted of having attempted to murder a Mr.
Armold, in Chancery Lane. He lay in wait for him, with
several assistants, threw him down, cut his throat, and stabbed
him in several places, one wound being seven inches deep.
For this offence Giles was sentenced by Jeffreys (then Recorder
of London) to stand in the pillory three times for an hour, to
be fined 500Z, to be imprisoned till the money was paid, and
to find security for good behaviour during life; and this at a
time when grand larceny was a capital crime.

This was caused in part by a very singular consequence of
an undoubted improvement in the law. In very ancient times
the maxim, “ Voluntas reputabitur pro facto” prevailed, so -
that the intent to rob or murder was taken as equivalent to
the crime itself. This must, of course, have produced great
hardship, as appears, amongst other things, from the provi-
sion in the statute of treason, that the « compassing and
imagining,” which, to this day, constitute the offence, must be
manifested by some overt act. By degrees the maxim itself

* ¢.g. Lib, iii, ch. 24, fol, 145, + 1 8. T 1160,
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fell into disuse, and the complete offence only was” punished. Cuar. 1L
Hence, attempts to commit crimes, whatever was the intent of

the person committing them, ceased to have any adequate
punishment ; they fell into the general class of misdemeanors,

and were dealt with accordingly.

From time to time, however, outrages which had attracted Coventry
attention by their peculiar atrocity caused the passing of ﬁ&i"ﬁct‘
special Acts of Parliament affixing special punishment to
them. Such was the well-known Coventry Act (22 Ch. IL
c. 1), by which it was made felony, “on purpose, and of ma-
“ lice forethought, and by lying in wait,” to “unlawfully cut
“ out or disable the tongue, put out the eye, slit the nose, cut
“ off & nose or lip, or cut off or disable any limb or member,”
with intention in doing so to maim or disfigure. A man
named Coke,* who was tried upon an indictment under this
statute, defended himself expressly on the ground that he
meant to murder, and not to disfigure; and the judge, Lord
Chief Justice King, directed the jury that the question was,
whether the intention to murder included an intention to dis-
figure, as the means by which the murder was to be com-
mitted. Another instance of legislation of the same kind was
the Black Act (so called from being occasioned by the out-
rages of gangs of poachers and deer-stealers, known, from
blacking their faces, as the Waltham Blacks), which made it
felony “wilfully and maliciously to shoot at any person in
any dwelling-house or other place.” Other acts were passed,
from time to time, to meet particular cases, till they were all
consolidated by 9 Geo. IV. c. 31, which, in its turn, has been
superseded by the 24 & 25 Vie. c. 100.

The marginal notes to the different sections of this act show
the nature of the different offences for which it provides, and
afford a good illustration of the unsystematic and piecemeal
character of English criminal legislation. The act punishes—

Murder.

Conspiring or soliciting to commit murder.

Manslaughter.

Administering poison, or wounding or causing grievous
bodily harm with intent to murder.

*168. T 53.
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Destroying or damaging a building with gunpowder, or
other explosive substance, with intent to commit murder.

Setting fire to, or casting away, a ship, with intent to
murder.

Attempting to administer poison, or shooting or attempting
to shoot, or attempting to drown, with intent to murder.

By any other means attempting to commit murder.

In all the sections relating to attempts to murder, the
punishment is precisely the same. The subdivision of the
enactments is highly characteristic of English law, and is not
without interest as a memorandum of the successive steps by
which the law was brought into its present shape ; but it
would be far simpler to consolidate all the five sections into
one, and to enact once for all, that whoever shall attempt to
commit murder by any means whatever shall be liable to
such a punishment.

Various forms of bodily injury are forbidden in an equally
specific and fragmentary manner, and for the same reason.

4. ARsON.—The history of the definition of arson much
resembles in principle that of the law of bodily injuries.
Bracton’s description is perfectly general ; but, by degrees, as
occasion required, particular punishments were provided by
statute for particular cases of the crime.

They are amended and consolidated in the 24 & 25 Vic.
¢. 97. A few specimens of its provisions will show the
character of the legislation which preceded it. It forbids
specifically—

Setting fire to a church or chapel.

Setting fire to a dwelling-house, any person being therein. .

Setting fire to a house, outhouse, manufactory, farm build-
ing, &c.

Setting fire to a railway station.

Setting fire to any public building.

Setting fire to any building other than these.

This is much like forbidding a person to strike a blow
with his hands by an act in ten sections—one for each finger
and each thumb.

5. RapE—It is needless to go into the history of this
offence. The injury to be punished is simple, and, from the
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nature of the case, must be the same under all circumstances cuae. 11,
of time and place.

6. THEFT.—The history of the law of theft is, perhaps, the Theft.
most characteristic and instructive part of the history of
English criminal law. It displays, in perfection, all the
strange intricacies which have resulted from the combined
operation of two separate legislatures—the judges, who
exercise a qualified legislative power as particular cases arise
which call for it, by means of the fiction that they are the
depositories of a vast system of unwritten law, applicable to
all cases whatever; and the legislature, which exercises an
unqualified legislative power, under the impression, however,
that they ought to respect the general principles of the com-
mon law, and to provide from time to time for exceptional
cases by exceptional laws.

The following account of the law of theft is far from being Bracton's
complete. It might easily be enlarged, but it is correct ag definitions.
far as it goes, and is wide enough to illustrate the manner in
which the law, as it at present exists, was gradually produced.

The original definition of theft, given by Bracton, is “ fur- -

tum est secundum leges contractatio rei alienae fraudulenta
cum animo furandi invito illo domino cujus res illa fuerit.”
This definition, like many other parts of Bracton, is taken
from the Roman law, though in a very slovenly manner.
The definition in the Institutes (Inst. iv. tit. L i) is * fur-
tum est contrectatio rei fraudulosa vel ipsius rei vel etiam
usfis ejus possessionisve quod lege naturali prohibitum est
admittere,” Bracton’s words describe rudely and inartificially,
but in a pointed and emphatic manner, the simplest kind of
theft, the actual manual carrying off of a chattel in the actual
possession of some other person.

In Bracton’s time, personal property existed in its com- State of
monest form only. The chattels with which he was acquainted pe,;;":ly in
were cattle, agricultural produce, and household furniture. ti::m“"
Evidence still exists upon this point, which shows how simple
a matter theft, in early times, must have been. In the
29 Ed. 1.* a return was made of the personal property in
Colchester and four adjacent townships, for the purpose of

* 1 Rot. Par. 243, see also 4 Lingard Hist. Eng. (12mo.) p. 180.
E
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assessing a fifteenth ; and it enumerates every article belong-
ing to every person assessed, and almost all fall under one or
other of these classes. The return consists of specifications
of brazen pots, drinking cups, table clothes, quarters of rye
and barley, bullocks, calves, and sucking-pigs. The amount
of coined money is very small, especially when it is re-
membered that, as there were no banks, the money actually in
a man’s purse was all the money he had. The largest sums
of ready money that I have noticed are 30s. in one case and
10s. in another—equivalent in purchasing * power to 37.. 10s.
and 12/, 10s. respectively. It is obvious that whilst personal
property remained in this simple state, the crimes relating to
it would be equally simple. Almost the only way in which
a man could deprive his neighbour of his property, would be
by taking it away from him and using it himself.

The first restriction imposed upon Bracton’s simple descrip-
tion of the crime related to the subject-matter on which
larceny could be committed. It was held in the time of
Edward IIL+ that a man could not be arraigned on an indict-
ment charging that he “feloniously cut down and carried
away trees,” on the ground that the trees were affixed to the
freehold, and that theft must be not only rei aliense,’ as
Bracton expresses it, but of ‘ moveables corporal,” which trees
are not, being fixed to the freehold. This distinction is men-
tioned in The Mirror, in a passage which appears to me
to be law in part only, but principally rhetoric.} It
contributed something, however, towards fixing the notion
of larceny ; for it settled that larceny could be committed
of things of a particular class only. The case of the trees
was probably the first of the sort which arose. The doctrine
was carried a step further in the reign of Edward IV.§ A
man was then indicted for stealing a box with charters in
it. It was held that the charters themselves were realty, as
they related to land, and that “ the box followed the nature
of the charters.”

This prepared the way for the far more important doctrine

* 3 Hall. Mid. Ag. p. 369. + 8 Ree. Eng. Law, p. 122,
1 Chap. L. scc. 10, p. 318. § 3 Ree. Hist. p. 411,
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state of society, as has been already shown, personal property
was of little value: such personal property as did exist was of
use to its owner only so long as he could actually handle and
move it about as he pleased ; so that to carry it away manually
was, in practice, the only way by which he was likely to he
deprived of it. Hence, taking and carrying away were intro-
duced into the definition of theft; and as immovable property
could not be carried away, things which, for any reason, were
classified as immovables, were declared not to be the subjects
of larceny. As for those which were the subjects of larceny,
it was held to be necessary that they should he taken out of
the possession (z.e. the bodily custody) of the owner. In
early times, in all probability, few cases arose in which this
bodily custody was parted with, unless the owner meant to
repose a personal confidence in the person who acquired it
and to do him a benefit. A man was not likely to part with
his horse, or arms, or household furniture, unless he definitely
lent them : and it was natural enough to view a person who
forgot, or even refused, or wilfully omitted to return such a
loan in a different light from & mere thief. There would be
no moment of time at which the character of borrower was
put off, and that of thief assumed, and no well-defined act to
which the name of theft could be applied. The growth of
commerce soon showed that cases might arise which might
be covered by the terms of this distinction, though it was not
made in contemplation of them. A carrier, for example, has
goods entrusted to him to carry in the course of his business.
He breaks open the parcels, and steals the goods. This case
occurred in the reign of Edward IV} and was argued with

the greatest care, both in the Star Chamber and in the

Exchequer Chamber. It was held, at last, that though the
fraudulent conversion of the parcels to the use of the carrier
was not theft, because it was merely taking advantage of a
trust, the breaking them open and taking part of the goods
was theft, because the original contract gave him no authority
to do so.

This decision, and others which followed it, established the

* Ree. Hist. ubi sup. + 8 Ree. Eng. Law, 410.
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principle that, to constitute larceny, personal chattels must be
tuken out of the possession of the owner. This involved

thesubjects Many strange consequences. Where there was no possession,
of larceny. there could be no larceny ; but a whole class of property, the
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entrusted
withgoods.

value of which was constantly on the increase, was out of
possession—debts, for example, money due on bond, &e.
These were described as choses ¢n action; and it was laid down
as a general rule that a chosc in action was not the subject
of larceny. Memoranda relating to choses in action—such
as acknowledgments of debts, bills, bonds, notes, &c.—were
held to be, for the purposes of larceny, choses in action them-
selves, and thus they were not capable of being stolen.

The oxcessive inconvenience of this definition is obvious.
The mode in which the legislature tried to remedy it is most
characteristic. The principles of the common law, and the
definition, strangely as it had been altered between the time
of Bracton and that of Coke, were considered sacred. Parlia-
ment appears to have thought—and, to judge from subsequent
legislation, would appear still to be, to some extent, under the
influence of the notion—that crimes exist independently of
their definitions, and that it would be as wrong to attempt to
correct an inconvenient definition by express enactment as to
attempt to control natural agents by act of parliament. Par-
liament has never attempted to deal with the common law
theory of theft, but has contented itself with making sup-
plementary provisions for the cases to which it does not
apply ; until a matter, which in reality is simple, has become
so complicated, that hardly any one understands it.

The following are some of the principal steps in the pro-
cess. In consequence of the decisions referred to above,
servants frequently robbed their employers with impunity of
jewels, money, &c. which were frequently entrusted to them,
as the use of such articles became more common. To remedy
this, an act was passed (21 Hen. VIIL c. 7), by which it
was enacted, that it should be felony in servants to steal or
convert to their own use “ any caskets, jewels, money, goods,
or chattels,” delivered to them to keep by their masters, This
act, assisted by certain subtleties, according to which the
possession of the servant was taken, under particular circum-
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stances, to be the possession of the master; so that the Cmar. 1L
servant, by converting the goods to his own use, took them

out of his own possession, gud servant (which was his master’s
possession), and put them into his own possession, qud thief

(which was a felony), was considered sufficient for practical
purposes for more than two hundred years, though special

acts were passed to make it felony in the servants of the
Post-oftice and Bank of England to commit certain breaches

of trust with the property of their employers.

At last, however, in 1799, it was held that it was no felony Statute of
in a banker’s clerk to put into his own pocket a bank-note m::,‘:";l <
paid to a customer’s account across the counter.* This occa- Ge° 11
sioned an act, 39 Geo. IIL c. 85, enacting, that if servants
should, by virtue of their employment, take property into
their possession on account of their masters, and fraudulently
embezzle it, they should be deemed to have stolen it. Upon
this statute, many cases of difficulty arose, as to whether par-
ticular acts, charged in the indictment as embezzlement, were
embezzlement or theft; and it frequently happened, that
persons obviously guilty of theft were acquitted because they
had been indicted for embezzlement, whilst persons obviously
guilty of embezzlement were acquitted because they had been
indicted for theft. This continued to produce confusion and
failures of justice till the year 1851, when an act was passed (% fc.lfoo
(14 & 15 Vic. c. 100) for the purpose of preventing a
large number of quibbles, by enacting that they should no
longer prevail. With this view it was provided (s. 13), that
if the evidence showed that a man indicted for theft had com-
mitted embezzlement, he might be convicted of embezzlement ;
and that if a man indicted for embezzlement appeared to have
committed theft, he might be convicted of theft. This section
was superseded and amended by 24 & 25 Vic. c. 96, s. 72, now
in force. This might have appeared likely at first sight to
put an end to all controversy, but it only shifted the difficulty,
for it is still necessary that, on an indictment either for theft or
embezzlement, & man must be convicted of the crime which he
has in fact committed, and the court direct the jury that the
case is embezzlement, if anything, and they accordingly convict

* Bazeley’s Case, 2 Leach, 835,
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him of embezzlement, when the direction ought to have been
that he was guilty of theft, if anything, the conviction would be
quashed upon a case reserved.* The result of the enactment has
thus been to transfer the difficulty of deciding whether a given
state of facts constitutes theft or embezzlement, from the person
who draws the indictment to the judge who tries the cause.
These definitions, however, still left a large and important
class of offences unpunished. In the course of time, many
persons who were neither household servants, entrusted with
goods to be kept for their masters, nor servants of the Bank or
Post-office, nor clerks or servants within the act on embezzle-
ments, came to be entrusted with large sums of money ; and it
mey perhaps be taken as a proof of a high level of morality
amongst such persons, that instances of their misconduct did
not attract sufficient attention to induce the legislature to
make special provision for them till the year 1812.4 In that
year, one Benjamin Walsh, a stockbroker, was tried at the
O1d Bailey, for having stolen from Sir Thomas Plumer, 11,5001,
part of the proceeds of a cheque given to him for the purpose
of buying exchequer bills. It was held that the indictment
could not be supported, “because there was no fraud or con-
“ trivance to induce Sir Thomas Plumer to give the cheque,
“ because it could not be called his goods or chattels, and was
“ of no value in his hands, because he never had possession of
“ the money received” (by Walsh) “ at the bankers, so that it
“ could not be called his money; and because the bankers
“ were discharged of the money by paying it on the cheque,
“ 8o that they were not defrauded, and it could not be said
“ that the money was stolen from them.” This case occasioned
the statute of 52 Geo. IIL c. 63, 5. 1, which was re-enacted
by 7 & 8 Geo. IV. c. 29, superseded by 24 & 25 Vic. c. 9¢
8. 75, 6, 7, now in force. It provides, that if any money 01’-
security shall be entrusted to any banker, merchant, broker
attorney, or other agent, with any direction in writing to’
apply such money, or the proceeds of such security, for any
specified purpose, and he shall, in violation of good faith, and
contrary to the specified purpose, convert the money, security,
or proceeds to his own use, he shall be liable to punishment.,

* R. v. Garbutt, Dearsley & Bell, 166. + R. u, Walsh, Leach, Cr, Law, 1054.



Theft by Bailees and Trustees.

This statute, however, still left unpunished all frandulent
breaches of trust, except those committed by “bankers, mer-
chants, brokers, attorneys, or other agents,” in violation of
express written directions.

An attempt was made to supply this omission by the 20
& 21 Vie. c. 54, superseded by 24 & 25 Vie. c. 96, s. 3,
which provides for the punishment of various specified
frauds; and amongst other things enacts (s. 4), that if any
person, being a bailee of any property, shall fraudulently take,
or convert the same to his own use, or the use of any person
other than the owner, although he shall not break bulk, or
otherwise determine the bailment, he shall be guilty of larceny.
It would have seemed that by this act, at all events, criminal
breaches of trust were effectually rendered the subjects of
punishment ; but this is not in fact the case. A clergyman,
who acted as treasurer of a local missionary society, misappro-
priated money which he ought to have paid to the central
society.® The trustee of a friendly society, who was directed
by a resolution of the lodge to take 40L to a bank to pay it
in, made away with it+ In each of these cases it was held
that the prisoner was not within the act, because, as he was
not obliged to pay the identical coins received to the bank, he
was not a bailee. Further questions arise upon the sections
relating to trustees which it is needless to enlarge upon.} The
sections in question are ss. 80 & 81 of the Larceny Act.

The rule as to the subject-matter of larceny has also been
greatly modified by legislation. It would be tedious to go
through the detail of the different acts, but the law is now
regulated by 24 & 25 Vic. ¢. 96, which excepts from the
rule that real property cannot be the subject of larceny, every
sort of real property likely to be stolen, such as fixtures,
trees, fences, vegetable productions, and minerals ; and which
excepts from the rule, that a chose in action is not the subject
of larceny, every chose in action that has ever been known to
be stolen, or which occurred to the mind of the draftsman as
capable of being stolen—as, for example, by one section (27),
all valuable securities which are not documents of title to

* R. v. Garrett, 8 Cox. C. C. 368. + R. v. Hassall, 1 Leigh & Cave, 58.
1 R. v. Fletcher, 1 Leigh & Cave, 180.
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lands, and by another (28), all documents of title to land, and
every part of them.

The present state of law may be thus summed up :—

It is essential to larceny that the object stolen should be a
chose in possession, unless it is one of the classes of choses of
action specially excepted by statute. These are enumerated in
the 1st, 27th, and 28th sections of the 24 & 25 Vic. c. 96, and
they include almost all the choses in action which usually occur.

It is further essential to larceny that the object stolen
should be taken out of the possession of the owner; but this
rule does not apply to money received by clerks or servants,
and by them embezzled—nor to money or securities entrusted
to any banker, merchant, broker, attorney, or other agent, with
any direction in writing to apply such money to any specified
purpose, or deposited with them for safe custody—nor to pro-
perty fraudulently taken by bailees, and converted to their
own use, or to the use of others, even though the bailment is
not determined, nor, under certain circumstances, to some
kinds of property taken fraudulently by trustees. With these
exceptions the rule holds universally, but possession may be
constructive as well as actual ; and many further qualifications
are introduced into the doctrine by this consideration.

Moreover, though these large exceptions are introduced
into the common law rule, and these successive additions have
been made to it, its provisions are still maintained ; so that,
in any particular case, it is necessary to show specifically
which exception or addition is to be applied to it. To be
punishable, the appropriation of the property of another must
be either larceny, or embezzlement, or larceny by a bailee, or
fraudulent conversion by bankers, trustees, &c. under the cir-
cumstances specified in the acts quoted above, and it must
be correctly described as such in the indictment; and the
necessity for this is not superseded by the powers conferred on
the judges of amending the indictment to meet the facts,
for if they amend it wrongly the conviction will be quashed.

7. Mi1sDEMEANOR.—The history of the law of misdemeanors
is hardly less characteristic of English criminal jurisprudence
than that of the law of theft. At first sight nothing can
appear more unintelligible than the distinction between
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felonies and misdemeanors. If difference in the gravity of Cuar. IL
crimes is the test, why should embezzlement and bigamy fall

under one denomination, and obtaining goods by false pre-

tences and perjury under the other? If the severity of
punishment and the importance of the case makes the dis-
tinction, why should men plead guilty of felonies before a

police magistrate, and be impeached by the House of Com-

mons for high crimes and misdemeanors ?

In the present day, and for centuries past, the distinction Unmean-
has no doubt been unmeaning, but plausible conjectures may "€ ¥heie
still be made as to its origin. It would appear that, origin- meanor
ally, the distinction was that some offences were considered S;’i:f;’ by
common and important enough to be made the subject of
inquiry in the public interest by the king, whilst all others
were treated and prosecuted as private injuries, either by the
king or by individuals using the king’s name. Thus, the
gravity and commonness of the offence was the reason why
the distinction was made, but the distinction itself consisted
in the mode of prosecution. This is clearly stated by Bracton :* Bracton
“ Nunc autem dicendum est de minoribus et levioribus ?:e;‘,‘,'j?
“ criminibus quee civiliter intentantur, sicut de actionibus
“ injuriarum personalibus, et pertinent ad coronam eo quod,

“ aliquando sunt contra pacem domini regis.” These “minora
et leviora crimina” were no doubt the root from which, in
more modern times, misdemeanors sprung. Misdemeanors have
been punished with the utmost severity—with premunire, or
perpetual imprisonment and confiscation of property, with
cruel mutilations and whippings, and with ruinous fines—but
the technical view of them has always been that they are in
the nature of wrongs done by the subject to the crown. The
difference between the form of the juryman’s oath in cases of
felony and cases of misdemeanor commemorates this distinc-
tion. In the former the form is, “ You shall judge, and truly
“ try, and true deliverance make, between our Sovereign Lady
“ the Queen and the prisoner at the bar, whom you shall have
“ in charge, and a true verdict give according to the evidence.”
In the latter, the form runs as in a civil action, “ You shall
“ judge and truly try the issue joined between our Sovereign

* Lib. iii. c. 36, fol. 135.
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“ Lady the Queen and the defendant,” &c. The expressions,
“ having the prisoner in charge,” and “ making deliverance,” are
obviously derived from the days when the jury were both
judges and witnesses, who reported on the prisoner’s guilt or
innocence of their own knowledge. The phrases, “issue
joined,” and “ defendant,” instead of “ prisoner at the bar,” are
appropriate to an ordinary civil action.

The distinction between felony and misdemeanor thus
comes very near to the ancient and nearly universal distinc-
tion between crimes and delicts or torts *—that is, wrongs to
the public and wrongs done to private individuals. Indeed, a
prosecution for a misdemeanor is hardly distinguishable
from an action for tort, in which the Queen is plaintiff, and
which sounds in punishment instead of damages. This is
true as far as the procedure is concerned in respect of felonies
also, and there is little, and, indeed, no reasonable, distinction
between statutory misdemeanors (such as obtaining goods by
false pretences) and felonies ; but the question, What is a mis-
demeanor at common law? hardly admits of any better
answer than that it is a tort prosecuted by the Crown.

To show the importance of this, it is desirable to say some-
thing of torts considered as the subject-matter of civil actions.
“ A tort,” says a writer who has examined the subject with
care and learning,} “is described in statutory language as a
“‘wrong independent of contract’ It involves the idea, if
“ not of some infraction of law, at all events of some infringe-
“ ment or withholding of a legal right, or some violation of a
“ legal duty.” He then goes on to enumerate the various
forms of torts arising either from the invasion of a right or the
breach of a public or private duty, imposed either by statute
or by common law. Of these the most important instances
are torts to the person and reputation, such as assaults,
nuisances, and libels ; and torts to property real or personal,
as the obstruction of lights, or an illegal detention or conver-
sion of movables. “Tort” is thus a most comprehensive
word, and includes a vast number of actions, which it
would be impossible to class under any rigid definition.

Nearly the same description, with but a few alterations, would

* Maine's Ancient Law, 870. + Broom’s Commentaries, 658—849,
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apply correctly to misdemeanors. The word misdemeanor, in CHar. IL
its “ usual acceptation,” says Sir W. Russel],* « is applied to all misde-

“ those offences for which the law has not provided a particular TeAnors.
“name.” A little further on he gives some specific instances,

and enumerates as misdemeanors “all contempts, all dis-

“ turbances of the peace, oppression, misbehaviour by public

“ officers.” He adds, “ It seems to be an established rule,

“ that whatever openly outrages decency, and is injurious to

“ public morals, is a misdemeanor at common law. Also, it
“seems to be a good general ground that wherever a statute

“ prohibits a matter of public grievance to the liberties and

“ gsecurity of a subject, or commands a matter of public con-

“ venience, as the repairing of the common streets of a town,

“ an offender against such statute ” is guilty of a misdemeanor.

A comparison of these passages shows that there is a
close analogy between torts and misdemeanors: each is a
violation of a duty imposed by statute or common law, and
each class is made up of members which are shown to belong
to it, not by reference to any definite catalogue—like those
which might be drawn up of felonies—but by reference to
broad general principles. The members of the two classes are,
to a great extent, identical, and the principles by which it is to
be determined, whether or not any particular act falls under
either denomination, are almost precisely similar as far as the
quality of the act is concerned, though they differ as to the
person against whom the act is to be directed. It is hardly
too much to say that whatever would be a tort to an indi-
vidual is a misdemeanor if it affects the public.

The history of the law of misdemeanors corresponds with Prosecu-
their general nature as thus described. Prosecutions for mis- :;‘:;‘d?'
demeanors have always been the great instrument of legal meanors
discipline, and have constantly brought the Government, and gopa)

tional
sometimes the administration of the law itself, into collision :‘:l?gfc:’;g
with public feeling. It is inevitable that when men claim to public_
exercise authority over their fellows in broad general terms, 2uthority.
and on grounds which have never been clearly or system-
atically expressed, there should be an extensive debateable
land in which it is hard to say what is legal and what is not;

* 1 Russ. on Crimes, 45.
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and as in this country it has always been acknowledged that
the law, whatever that may be, is supreme, these prosecu-
tions have afforded the natural, and, indeed, the only possible
mode by which the Government has been able from time to
time to ascertain its rights. This has sometimes been done
fairly, sometimes with a high hand ; the Crown has sometimes
succeeded and sometimes failed. In some cases its success, .
and in others its failure, have been beneficial to the public;
but the constitutional mode afforded by law for ascertaining
its rights has, under all circumstances, been the same—that
of prosecutions for misdemeanors.

It is true that, at most of the more exciting periods of our
history, this regular and constitutional mode of proceeding
has for the time been superseded by special legislation. For
example, in the reign of Henry VIIL a variety of acts which
give offence to the Government for the time being, and which
in less excited times, might have been proceeded against as
misdemeanors, were made treason or felony ; but such legis-
lation has always been transient, and belongs rather to the
political than to the legal history of the country. It leaves
untouched the truth of the general proposition, that prosecu-
tions for misdemeanor are to the Crown what actions for
wrongs are to private persons. I will proceed to give a
few illustrations of the nature of proceedings for misde-
meanors at different periods of our history.

From the time of Henry IIL to the beginning of the reign of
Henry VIL, a body® of which the constitution is not clearly
understood, but which was called the King’s ordinary Council,
and which was the predecessor of the Star Chamber, exer-
cised a special jurisdiction over a most important class of
misdemeanors—namely, in Mr. Hallam’s words—*“Where the
“ ordinary course of justice was so much obstructed by the
“ defending party through riot, combinations of maintenance,
“ or overawing influence, that no inferior court would find its
“ process obeyed.” The legality of the jurisdiction has been
questioned, but itg objects show what sort of offences mis-
demeanors were in early times. The statute 3 Hen, VIL c. 1,
defined by law the class of offences to which this Jjurisdiction

* 3 Hallam's Middle Ages, 188, &c. ; and note, P. 249,
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was to apply. It recites that, “ by unlawful maintainances,
“ giving liveries, signs, and tokens, and retainders by inden-
* tures, promises, oaths, writings or otherwise embraceries, of
“his subjects, untrue demeanings of sheriffs in making of
“panels and other untrue returns, by taking of money, by
“ juries, by great riots, and unlawful assemblies, the policy
“ and good rule of this realm is almost subdued.” It then
proceeds to empower what was afterwards known as the
Court of Star Chamber, “to call before them by writ or
by Privy Seal the said misdoers,” and “punish them after
their demerits.” The history of this court is too well known
to require repetition. I refer to it for the purpose of showing
how broad and indefinite the legal notion of a misdemeanor
was. There were many misdemeanors which were not in-
cluded in the sweeping terms of the statute of Henry VII.,
but there can be no doubt that all the acts which it describes
were misdemeanors at common law, and continued to be so after
the Court of Star Chamber was abolished in the year 1640.*

In the latter half of the seventeenth century, several cases
occurred in which the Court of King’s Bench claimed a power
of treating acts as misdemeanors on general grounds which
went nearly if not quite as far as the power of the Star
Chamnber itself. Sir Charles Sedley+ was indicted in 1663
for exposing himself in public, “and the justices told him
“ that notwithstanding there was not then any Star Chamber,
“ yet they would have him know that the Court of King’s
“ Bench was the custos morum of all the king’s subjects ; and
« that it was then high time to punish such profane actions
“ committed against all modesty, which were as frequent as if
“ not only Christianity but morality also had been neglected.”
It is upon this principle that prosecutions for profane and
indecent publications, and for blasphemy (as distinguished
from blasphemous libels), have been held to be misdemeanors;
and punished accordingly.

If this principle were pressed to its full extent it would be
altogether intolerable, as it might be made to warrant an indict-
ment for perfidy, ingratitude, or revenge, or any other form
of immorality which might find vent in assignable open acts.

* 16 Ch. L c. 10. + 17 8. T. 165.
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The form into which the law has gradually been brought,
partly by accident, partly, perhaps, by design, has prevented
this inconvenience from being felt in practice. To the present
day the judges exercise a modified power of legislation in de-
claring certain acts to be criminal on the broad ground of
their immorality and tendency to injure the public, but they
do so by the aid of a fiction so refined that it is difficult, at
first sight, to see that it is a fiction. This fiction consists in
treating as a crime, not the very acts which are intended to be

Conspiracy. punished, but certain ways of doing them. The law of con-

History of
law of con-
spiracy.

spiracy is, perhaps, the most complete illustration of this.
According to the law of conspiracy, a crime may be com-
mitted by the agreement of several persons to do an act which,
if done by a single person, would not have been criminal
Thus, adultery and seduction are not crimes; but a conspiracy
to debauch, or seduce, is criminal.* A man might innocently
issue a circular calculated to deceive the public as to the
trade which he carried on ; but if the directors of a joint-stock
bank conspire to do so, they commit a crime. The power of
determining what specific actions men may not combine to do
is, in reality, a legislative power; and it is the form of legis-
lation by means of which the courts most frequently exercise
in the present day the prerogative, which in former times was
distinctly claimed for the Court of King’s Bench, of being the
custos morum.

It is not apparent, at first sight, why conspiracy, which is
one out of many possible aggravations of an act, should have
been selected as the one by which its criminal character should
be determined. For example, A and B commit adultery, each
under every circumstance of fraud and treachery by which such
conduct could be aggravated. B'’s conduct differs from A’s only
in the fact that he gets C to lend him a carriage for the purpose
of elopement. It seems strange that B and C should be guilty
of a conspiracy, and that A should be guilty of no offence at alL
Tl}e probable explanation is, that in early times the most pro-
minent conspiracies were usually attended with great violence,
and that, in defining the crime, words were used which in-

* Case of Lord Grey of Werke, 9 8. T. 127. See forms of indictment in
Tremaine’s Crown Law.
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cluded offences of much less importance than those which were Cuar. 1L
originally contemplated. The statute 33 Ed. L st. 2, which
contains a definition of conspirators, shows what sort of
offences the legislature had in their mind, though their de-
finition includes many minor offenders ; just as the definition
of highway robbery—which was suggested by armed horse-
men, who made a profession of plunder—is generally applied
in the present day to some commonplace criminal, who pulls
a few shillings out of the pocket of a drunken companion on
his way home from a public-house. “ Conspirators be they
“ that do confeder, or bind themselves by oath, covenant, or
“ other alliance, that every of them shall aid and bear the
“ other falsely and maliciously to indite, or cause to indite, or
“ falsely’ to move or maintain pleas; and also such as cause
“ children within age to appeal men of felony, whereby
“ they are imprisoned and sore grieved ; and such as retain
“ men in the country with liveries, or fees, to maintain their ma-
“ licious enterprises ; and this extendeth as well to the takers
“ as to the givers. And stewards and bailiffs of great lords,
“ which, by their seignory, office, or power, undertake to bear or
“ maintain quarrels, pleas, or debates, that concern other parties
“ than such as touch the estate of their lords or themselves.”*

The law of libel closely resembles the law of conspiracy. Law of
As understood and administered throughout nearly the whole Jibelpopu-
of the eighteenth century, it enabled the courts of law, as the legal view.
authorized exponents of morality and duty to the Government,
to declare any writing to be criminal. The popular sentiment.
was undoubtedly right in denouncing the existence of this
power as fatal to liberty, and the Libel Act was unquestion-
ably a salutary measure; but viewing the question exclusively
in a legal point of view, it is hardly possible to resist the
inference that all legal analogies point to the conclusion that
the question of libel or no libel was a question for the court,
and that the averment of the malicious intention of the
publisher was an averment which did not require proof, and
on which the jury were bound in conscience to find according
to the rules of law laid down by the judge.

* For an instance of a conspiracy of this sort, see the case of the conspiracy
against the Spencers, A.D. 1821, 3 Lingard, Hist. 821.
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The consequence of the Libel Act has been to define the
liberty of the press as the unrestricted power of publishing
anything whatever, subject to the chance that a jury may
think that the author deserves, under all the circumstances,
to be punished for having published it. To this must also
be added the observation, that the verdict of a jury does not,
like the ruling of a judge, form a precedent. Hence the law
of libel is a case of popular instead of judicial legislation ;
but it is a legislation which proceeds upon the merits, real or
supposed, of each particular case, and is retrospective in its
operation. A conviction for libel does not operate as the
establishment of the general principle, that all persons who
write certain things shall be punished. It operates as an
enactment that A B ought to be punished for having written
this or that particular thing.

The result of these observations is, that the class of misde-
meanors appears to have included originally all breaches of
the law not sufficiently important to suggest express defini-
tions, and to be inquired into by special machinery. Not
being defined, they were prosecuted on the same principles
as civil injuries ; and the power of defining them, as occasion
arose, rendered prosecution for misdemeanors the constitu-
tional mode of enforcing the general duties of respect and
obedience to the law. As the ordinary mode of prosecuting
crimes came to be litigious, and ceased to be inquisitorial,
most of the distinctions in procedure between misdemeanors
and felonies ceased to exist; and such misdemeanors as were
made the subject of specific definition (for example, obtaining
money by false pretences, or fraudulent breaches of trust by
bankers, &c.) ceased to differ from felony except in name, though
the different incidents annexed to the crime were important.

Having thus given the history of our present system of
criminal procedure, and of our definitions of those crimes
which most usually occur in practice, I proceed to describe
shortly the general aspects of the criminal law at different
times.

I have already sufficiently described the state of the law as
it first appears in an authentic and settled form in the time
of Henry III. From that time till the seventeenth century it
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seems to have undergone surprisingly little change. Some
parts of it became practically obsolete, for example, trial by
battle. Several distinctions and restrictions were intro-
duced by judicial decisions into Bracton’s loose descrip-
tions of crime, but these distinctions apply chiefly to the
law of theft and murder, and, with the modifications and
complications which I have attempted to describe, still prevail
amongst us.

In the course of the seventeenth century two remarkable
works on the subject were written, which not only give an
authentic view of the criminal law as it stood in the earlier
and later parts of the century, but are still regarded as books
of the highest authority. These are, Coke’s Third Insti-
tute, and Lord Hale’s Huistory of the Pleas of the Crown.
Coke’s Third Institute is like the rest of its author’s works,
altogether unsystematic. It is little more than a digest,
showing incidentally the progress made by the law since it
was first reduced to shape. Numerous additions had of
course been made, but hardly any of them introduced any
considerable alteration into the common routine of criminal
justice. For example, by different acts it was felony to export
wool, woolfells, leather, or lead ; so forging deeds, charters,
writings sealed, court-rolls, or wills, was felony on the second
offence.®* By what Coke calls+ “a new and ill-penned law”
(1 Hen. VIL c. 7), it was made felony in a man to deny
having hunted in the night upon being examined in a certain
way therein pointed out. Witchcraft and sorcery, which at
common law were merely spiritual offences, were made felony
by a statute of James I. It was also felony in servants above

eighteen years of age to embezzle property delivered to them -

to keep above the value of forty shillings ; but the number of
these occasional acts was by no means large.

Hale’s History of the Pleas of the Crown differs widely
from Coke's Third Institute in point of style and com-
position, and handles systematically several subjects which
Coke touches upon in a fragmentary and occasional manner.
For example: he enters at length into the subject of mad-
ness as affecting criminal responsibility in general, whereas

* 8 Inst. p. 95. 4+ 8 Inst. p. 76.
) 2
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Cuar. II. Coke nowhere handles the subject expressly, but refers to it
once or twice incidentally in speaking of particular offences.
So, Hale discusses at length the theory of punishments in
general, and in particular that of capital punishments, and
enters with more learning and greater sympathy than Coke
into the history of the laws which he deals with, and of the
occasions upon which they were passed. Some, but few,
additions were made to the body of the criminal law between
the dates of the two works; but in the main the law con-
tinued, as it was, a system strangely antiquated, unsystematic,
and meagre, but of reasonable dimensions, and apparently
sufficient for practical purposes.

Criminal The rapid growth of wealth and prosperity which took

‘e};“h;:e;‘;ﬁ place during the latter part of the seventeenth and the whole

century.  of the eighteenth centuries continually brought to light defi-
ciencies in this rugged and meagre system. Many offences
escaped punishment altogether—others were inadequately
punished. The consequence was that, for about 120 years,
penal statutes were continually added to the criminal law.
By these acts, which were passed with no system at all, and
which were intended to prevent the repetition of specific
offences which happened to attract attention, the law became
so confused and intricate that even lawyers hardly knew what
it was. This evil was aggravated by the necessity of putting
judicial constructions on many sections of the statutes, each
of which, forming an authoritative interpretation, became itself
a subsidiary law. It was against this state of things that
Jeremy Bentham, towards the end of the century, directed his
unsparing though not unjust denunciations.

Bentham’s  Bentham’s writings, and the example of several foreign na-

influence  tions who codified their law in the early part of the present,

faf:“iml or at the end of the last century, attracted great attention to

) the subject ; and for the last forty years great efforts have

been made to reduce the law to order. The method adopted
has been to classify the law as it existed under certain heads,
to repeal all the old statutes, and to re-enact them in a single

Consoli- new statute or “consolidation act.” There have been three

f:ctt'fi different sets of these acts. The most important of the first
set were—
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7 & 8 Geo. IV. c. 29, relating to larceny ; Cuar, 1L

7 & 8 Geo. IV. c. 30, relating to malicious injuries to pro- Of 18:5-
perty ; o

1 Wm. IV. c. 66, relating to forgery ;

2 Wm. IV, c. 34, relating to offences against the coin. Amended
These acts were amended, and their omissions supplied in ;8;;.'3
by—

1 Vic. c. 85, relating to offences against the person ;

1 Vic. c. 86, relating to burglary ;

1 Vic. c. 87, relating to robbery ;

1 Vic. c. 88, relating to piracy ;

1 Vic. c. 89, relating to arson.

This state of the law was not considered satisfactory, and
after much trouble and delay the Consolidation Acts of 1861
were passed. They repeal all former acts on the subjects to
which they refer, and constitute the kernel of the working
criminal law of the land. They are—

24 & 25 Vic. c. 96, relating to larceny ; g:tl:::l;t

24 & 25 Vic. c. 97, relating to malicious injuries to property; of 1861,

24 & 25 Vic. c. 98, relating to forgery ;

24 & 25 Vic. c. 99, relating to coinage ;

24 & 25 Vic. c. 100, relating to offences against the
person.* '

Side by side with this reconstruction of the statute law
another process has been going on for the last half-century,
which has made immense additions to the law. This pro-
cess is the systematic reporting of judicial decisions upon Reporting.
particular cases. As I have already shown, several of the
most complicated parts of the law, especially the whole doc-
trine of possession in relation to the law of larceny, arise out
of judicial decisions, some of which are very ancient. In
early times these decisions were uncommon ; they were not
collected in any book of authority, many of them existed only
in MS,, and in many cases no decision was given. Indeed,

. the Criminal Law Commissioners said, in 1837, “ Till within
“ a very late period the publication of decisions upon Crown
“ cases was, by many great authorities, thought inexpedient.” t
* For the history of the Consolidation Acts, see preface to Mr. Greaves’s
edition of the Acts of 1861. + 1st Rep, p. 2.
F2
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For abont fifty vears past there has been published a regular
geries of reports of points decided on eriminal trials both by
ginzle judges on circuit, or in London, and ‘since the estab-
lizhment of that court; by the Court for Crown Cases Reserved
Each of these cases closes, so far as its authority extends, some
(nestion a3 to the meaning of the langmaze of a statute, or
the nature of a principle, which was formerly open, and is thus
an addition to the law of the land. They are of all degrees of
importance and authority, and are scattered over the whole field
of criminal law, without any approach to connexion or system.

The general result is, that the criminal law of England is
founded on a set of loose definitions and descriptions of
crimes the most important of which are as old as Bracton
Upon this foundation there was built, principally in the
course of the eighteenth century, an entirely unsystematic and
irregular superstructure of acts of parliament, the enactments
of which were, for the most part, intended to supply the de-
ficiencies of the original system. These acts have been re-
enacted twice over in the present generation—once between
1826 and 1832, and once in 1861 ; besides which, they were
all amended in 1837. Finally, every part of the whole system
has been made the subject of judicial comments and construc-
tions, occasioned by particular cases, the great mass of which
have arisen within the last fifty years.

In this general sketch of the broadest features of the his-
tory of criminal procedure and of the law of crimes, I have
designedly omitted everything which did not seem to me
essential to the observations which I propose to make on the
different parts of our system. There are two other subjects to
which it will be necessary to refer concisely, which do not fall
under either of these heads. These are the history of the law
of evidence and the history of legal punishments.

The law of evidence (which is the same in civil and
criminal proceedings) is, in its present shape, very modern.
In very ancient times, as I have already shown, the jurors
were themselves the witnesses. When they became judges of
the effect of the evidence laid before them, it became necessary
to lay down rules for its regulation. These rules consisted of
two great parts—those which affected the competency of par-



Law of Evidence. 69

ticular persons, and those which affected the competency of Char. 11.
particular kinds of evidence. Thus, an atheist is not a com- Rulesasto
petent witness; and hearsay, with certain exceptions, is not ff:é}”;;
competent evidence. The rules as to the competency of wit- Witnesses.
nesses formed an intricate and elaborate system ; but as, with

one or two exceptions, they are now abolished, they require

no farther notice.

The rules as to the competency of evidence may be reduced Rulesas to
to a few leading maxims, the most important of which are as f:,?c;.)e;;
follows :— evidence.

Evidence must be confined to the point at issue.

The best evidence must be given, or its absence must be
explained.

Hearsay is not competent evidence.

No one is obliged to criminate himself.*

It would be difficult, and would scarcely repay the labour,
to trace the history of these rules from the time when they
were first laid down. Some of them, especially the rule which
prevents the admission of hearsay evidence, appear to have
been recognised before the Revolution.: In the elaborate
instructions prepared by Sir William Williams for Algernon
Sidney, this, but no other, rule of evidence is noticed. The
instruction is: “ Desire all evidence of hearsay from witnesses
“ may not be given, and suffer it not to be given; but desire
“ the court to stop that evidence.”t It appears, however, that
the rule was not enforced in the ordinary course of justice.

Colonel Turner’s trial for burglary, to take one instance out of
a thousand, is full of such evidence. For instance, the magis-
trate} who apprehended him, said: “I went and examined
“ the two servants, the man and the maid. Upon their examina-
“ tion, I found they had supped abroad at a dancing-house,” &c.
Other rules, which we consider fundamental, appear to have
been altogether unknown in the seventeenth century. In the
trial of Mr. Hawkins, a clergyman, for stealing some money
and a ring from Henry Larimore, in September, 1668, Lord
Hale admitted evidence to show he had once stolen a pair of
boots from a man called Chilton, and that, more than a year
before, he had picked the pocket of one Noble. In summing

* See ch. viii. post. + 9 8. T. 826. +68S. T 512
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up, Lord Hale said, after referring to the cases of Chilton and
Noble, ® « This, if true, would render the prisoner now at the
bar obnoxious to any jury.” It also appears to have been the
constant practice of the judges to question prisoners. +

In the course of the eighteenth century, the present system
seems to have grown up by slow degrees. It probably made
its way from the civil into the criminal courts, as the traces
of the theory that a criminal trial is a public inquiry were
gradually abolished, and as the impartiality and humanity of
the judges increased. No branch of the law is more exten-
sive, complicated, or important; but it is composed almost
entirely of judicial decisions, Parliament has interfered, from
time to time, to relax the restrictions which the courts im-
posed on particular kinds of evidence ; and has, in particular,
abolished entirely all objections to the competency of wit-
nesses grounded on interest or crime (6 & 7 Vic. ¢. 85). In
ordinary cases, the only persons incompetent to give evidence
are the accused person, his or her wife or husband, and those
who are supposed to be insensible to the obligation of an
oath; as children,.who cannot understand, or atheists, who
are held to deny it.

The construction of a whole department of law, of such
intricacy, such extent, and such vast importance, in little
more than a century, is the most remarkable instance which
the law affords of the importance of the legislative powers
which the judges possess in virtue of their right to declare
with authority what the law is.

PuNisHMENTS—During the reigns of the Norman kings, the
infliction of punishment appears to have been, to a great
extent, arbitrary. A historian} says that Henry L, in the
beginning of his reign, used to punish criminals by mutilation,
but that latterly he preferred fines; and it appears that this
arbitrary discretion prevailed down to the time of Edward II.

By degrees, however, the following scale of punishments was
established :—

* 68. T 935.

t+ E.g. Tumer, trial for burglary, passim. 6 8. T. 560. Trial of N ye for
treasom, 6 S. T. 514. Trial of Harrison for murder, 12 S. T. 859, &c.
1 2 Malmshury, 641.
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In cases of high treason, hanging, drawing, and quartering Cuar. II

for a man, and burning for a woman.

In cases of petit treason (a form of murder), hanging and

drawing for a man, and burning for a woman.,

In cases of felony, except petit larceny, death by hanging.

In cases of petit larceny, whipping.

In cases of misdemeanor, fine and imprisonment, both or

either, at the discretion of the court; to which were
sometimes added whipping, cutting the ears, and the
pillory.

This system of punishments was strangely complicated by Benefit of
the law of benefit of clergy, which in modern, or compara- ggx;gy,uels.
tively modern times, was founded on 25 Edw. III. st. 3, ¢. 4. st 3, c. 4
Before that Act, the clergy had claimed something approach-
ing to an entire exemption from the criminal law. It ascer-
tained the extent of their privilege. It provided that all
clerks should be delivered to the ordinary, on conviction of
any treason or felony touching other persons than the King
himself and his Royal Majesty. The statute was construed
to apply to all persons capable of holy orders, or actually
enjoying them; that is to say, to all men who could read,
but to no women. '

By degrees a certain number of the worst offences were Felonies
deprived of the benefit of the statute, but even murderers m‘t’.“t“of
enjoyed it till 1531, when the benefit of clergy in case of clergy.
wilful murder of malice prepense was taken from all persons
except clerks in holy orders. 'Women were admitted to the Women
benefit of clergy partially, by 27 Jas. L c. 6, and fully by :gl;::fd
3 & 4 Wm. and Mary, c. 9; and by 5 Ann, c. 6, the privi- lege.
lege was extended to all persons, whether they could read
or not. On the other hand, the 18 Eliz. ¢. 7, provided
that all persons who had their clergy might be imprisoned for
a year, and in all cases they were burnt in the hand with a
hot iron. This strange system considerably mitigated the
extravagant severity of the common law, but the mitigation
was as irrational as the severity. The general result of the
whole appears to have been that almost every criminal ran a
great chance of being hung, but if he escaped hanging he
escaped almost anything that deserved the name of punish-
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Cuar. 1. ment. The horror of the old system of punishments made itself
felt in the seventeenth century, as well as in our own. Lord
Coke says: “ True it is that we have found by useful expe-
“ rience that it is not frequent and often punishment that
« doth prevent like offences. . . . Those offences that are often
« committed are often punished, for the frequency of the
« punishment makes it so familiar as it is not feared. For
« example, what a lamentable case it is to see so many Chris-
“ tian men and women strangled on that cursed tree of the
« gallows, insomuch as if, in & large field, a man might see
« together all the Christians that but in one year in England
“« come to that untimely and ignominious death, if there were
« any spark of grace or charity in him, it would make his
« heart to bleed for pity and compassion.”*

Punish- This applies only to felonies. Misdemeanors, which, as I

mentof  have already shown, included among other things all disobe-

meanors.  dience to law, and especially all wilful disobedience or dis-
respect to the government and courts of justice, were punished
with fine and imprisonment, at the discretion of the court.
The punishments thus inflicted were sometimes of great
severity. Passing over the well-known instances of mutila-
tion and whipping which occurred in the reigns of the Stuarts,
I may mention, as an illustration, the sentence on William
Hales, whose case gave occasion to one of the earliest statutes
by which the forgery of mercantile instruments was made a
capital felony.+ He was convicted of a series of forgeries of
promissory notes, and was sentenced to five years’ imprison-
ment, to stand twice in the pillory, and to be fined fifty
marks.

Punish The confusion arising from this extreme though partial

Gents™l  geverity in the punishments of all ordinary offences, and the

cighteenth wide discretion of the courts as to misdemeanors, was aggra-

MY vated during the course of the eighteenth century, by the enor-
mous multiplication of penal statutes which took place. By
many of these, particular acts were made felonies without
benefit of clergy ; by others, secondary punishments of various
kinds were provided, especially terms of transportation, the
length of which depended apparently on the fancy of the person

* 8 Inst. 243. + 178 T. 296.
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who drew the act. On the first point Blackstone, writing in the
middle of the century, observes: “ It is a melancholy truth,
“ that among the variety of actions which men are daily liable
“ to commit, no less than 160 have been declared by act of par-
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“ liament to be felonies without benefit of clergy, or, in other -

“ words, to be worthy of instant death.”* The confusion in the
secondary punishments is well described by the Criminal Law
Commissioners :—

“The law of England . . . presents a vast variety of
“ punishments, which are not, however, adapted to corre-
“ sponding gradations or shades of guilt, but are of an arbitrary
“ and sometimes capricious character. . . . No endeavour has
“ been made to frame them according to any systematic rules.
“. . . In numerous instances, where the maximum of punish-
“ ment is the same, the alternative punishment of imprison-
“ ment frequently, and without any apparent reason, varies to
“ an extraordinary extent, as well in respect of the maximum
“ as in the assigning a minimum of such alternative punish-
“ ment, that a minimum is in some instances assigned, and in
“other cases omitted . . . without any apparent distinction
“in the nature of the corresponding crimes to justify such a
“ variation in the apportionment of punishment.

After specifying many arbitrary variations in the amount
of transportation and alternative amount of imprisonment
awarded to particular offences, they add : —

“ Another singular distinction is this, that, of several classes
“ of offences, each of which is punishable with transportation
“ for life, or not less than seven years, or with imprisonment
“not exceeding four years with or without hard labour, a
“ difference should be made in some in giving the additional
“ discretionary power to inflict whipping, and not in others:
“ whipping may be superadded on a conviction for helping to
“ stolen goods for reward, destroying sea walls, bridges, &c.,
“but not in the case of counterfeiting the cwirent coin of the
“ realm, stealing post-office letters, &e.

“It may be regarded as singular, if not inconsistent, that a
“law which limits transportation to fourteen years should
“give at the same time a discretionary power wholly un-

* 4 Ste. Com, 105, n.
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“ limited as to imprisonment. In two of these instances in
“ which the term of imprisonment is wholly discretionary,
“ whipping may be inflicted in addition to imprisonment
“ without limit, and fine without limit.”

The practical inconveniences of this state of things have
been remedied to a great extent by the abolition of minimum
punishments effected by the 9 & 10 Vic. c. 24. The result of
this act is that a judge can give, in almost any case, as little
punishment as he pleases. Sentence of death must be passed
on a conviction for treason or murder. Crimes against nature
must be punished by at least ten years’ penal servitude; but
in almost every, if not every other case the power is in the
alternative—either penal servitude for some maximum period
varying from that of life to three years, or imprisonment,
with or without hard labour, for any period not exceeding
two years. The maximum of punishment still varies as
much as ever, and with as little reason. This unlimited
discretion reposed in the judges is, I believe, peculiar to
English law, but it has always existed in practice. When
all, or nearly all offences were capital, the judge in prac-
tice selected the persons who were to be executed, and the
great majority were pardoned on condition of minor punish-
ments. In London the Recorder reported, after every session,
to the king in council, and the king in person took part in
the discussion of the report, and decided who were and who
were not to suffer death.

The general result is, that the history of English punish-
ments is a history of a transition from almost barbarous
severity to excessive lenity, both the lenity and the severity
being tempered by a wide personal discretion reposed in the
judge—in the first case through the medium of legal fictions,
in the second by express enactment.
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CHAPTER IIL

THE DEFINITION OF CRIME IN GENERAL.

THE general definition of crimes as already given is, that they Cuar. IIL
are actions punished by the law. Certain qualities are or are aC':lmcs are
supposed to be common to all actions which the law punishes, punished
and the existence of those qualities in the particular case is °Y 1a¥-

a necessary condition of criminality. As their existence is
assumed in the first instance, it is more to the purpose to say

that their absence in any particular case disproves criminality.

Hence the examination of the definition of particular crimes

must be preceded by an examination of the elements common

to all crimes as such, which is the subject of the present
chapter.

The elements common to all crimes, as such, are of two Definition
kinds—those which belong to crimes as actions, and those 2§;{,‘,,
which belong to all actions punished by the law. Fixst, then,
what is an action? An action is a set of voluntary bodily
motions combined by the mind in reference to a common
object. This definition asserts, first, that an action is a com-
bination of certain external motions, with certain internal
sensations, the existence of which, in the person moving, is
inferred from the fact that similar motions on the part of the
observer are preceded and accompanied by such sensations.

The inference is made with so little consciousness, that Mental
the fact that it is an inference may deserve notice. All that clementso!
any one person can, under any circumstances, positively know mfeﬂed
of any other is, that his body is of a certain shape, colour, &c. bod[]y
and that on particular occasions it moves in a certain way, clements.
The expression of the face, the tones of the voice, are all com-
posed of or produced by subtle motions of different muscles
and the flesh and skin which cover them. Every form of in-
tellectual exertion, every impulse of passion, has to be trans-
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lated into muscular or nervous motion of some sort before it
can be signified to any one, perhaps even to the person who
feels it. Much may be expressed by the glance of the eye
or a motion of the nostril, but unless the eyeball or nostril
does actually move the information will not be given. Human
actions thus consist primarily of bodily motions, from which
we infer the presence of inward sensations; and when we
ascribe action to a person we mean to assert that, by reason
of certain inward sensations, his body moved in a certain
manner—the motions affording the evidence from which we
infer the existence of the inward sensations.

The use of active verbs always asserts an action real or
metaphorical—real for the most part when the nominative
case denotes a living being, metaphorical when it denotes a
thing. For example, such expressions as *the man walks,”
“the fish swims,” assert real actions. Such expressions as
“ the spark lights the powder,” “ the powder drives the bullet,”
“the bullet strikes the man,” assert metaphorical actions. They
personify, for the sake of convenience and vivacity, the spark,
the powder, and the bullet. The difference between the two
classes of expression is, that in the first case the speaker does,
and in the second he does not, mean to assert that the visible
occurrence of a body moving along the earth or through the
water is accompanied and preceded by a set of sensations or,
if the expression is preferred, states of consciousness, inside
that body, like those which he would experience in his own
person before and at the time of similar changes in its
position.

The sensations which accompany every action and dis-
tinguish it from a mere occurrence are intention and will.
The first step towards an action is, that, to use a common and
expressive phrase, it “occurs to the mind” A mental image
more or less definite of the thing to be done is formed by the
imagination. The next step is deliberation whether or not
the thing shall be done, and this terminates in a mental
crisis, which constitutes the resolution to do it. The next
step after resolving upon the act is the selection of means
for its execution, and during the whole period over which
this preparation extends the person is said to intend to do
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the act. This original metaphor which suggested the word
is, like all such metaphors, most expressive. Intention is
“gtretching towards” fixing the mind upon the act, and
thinking of it as of one which will be performed when the
time comes. When at last the opportunity arrives, a second
crisis or spasm takes place. The man wishes in that peculiar
way which is called willing, and thereupon the different mem-
bers of his body go through certain motions. The muscles
of the calves and thighs raise the trunk ; the head and the
hands assume a certain position ; the shoulders are thrown

back ; the head is erected ; the tongue, the mouth, the throat,

and the cheeks, all do their parts in saying what the man has
thought of saying, resolved to say, intended to say, and now
says. What the nature of this crisis is, how such a wish differs
generically from other wishes, why it instantly fulfils itself, are
questions which have never been answered; but about the
fact there can be no doubt. Every human creature attaches to
the words “ to will,” or their equivalents, as vivid a meaning
as every man with eyes attaches to the words “to see.”

To will is to go through that inward state which, as
experience informs us, is always succeeded by motion, whilst
the body is in its normal condition. Will may probably
exist without any corresponding motion, as in the case of
palsy ; though even in that case organs with which we are
unacquainted may move, though not so as to move those
which the person willing intended to move. Motion may
occur without will, as in the case of convulsions; and there
is a large class of bodily motions, as the beating of the heart,
which appears to be independent of the will.

This, however, does not affect the assertion that there is a
large class of motions which are caused by exertions of the
will, which are always preceded by such exertions, and which
always follow them. These bodily motions, together with
the mental antecedents inferred from them, are actions. An
infinite number of bodily motions are essential to almost
every action. Hundreds, perhaps thousands, of them are
combined whenever a man writes a letter or reads a book.
Probably each of these motions requires an exertion of the
will. That which combines and co-ordinates them towards
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one common end is the intention, the contemplation by the
mind of one common result towards which they are all
directed.

An action, therefore, may be said to consist of occurrence
to the mind, deliberation, resolution, intention, will, and
execution by—or if the expression be allowed, translation
into—a set of bodily motions co-ordinated towards the object
intended. This process, and every step in it, may be com-
pressed into an infinitesimally small space of time, or
extended over many years, and all the stages run into each

" other, for a man may be irresolute even whilst he is executing

Case of
absence of
will and
intention.

Case of
will
without
intention.

his purpose, and he must continue to intend whilst he wills
it ; but in order that there may be any action at all, the will
which causes, and the intention which co-ordinates bodily
motion must always be present. The absence of both or
either would prevent the action from taking place at all, or
reduce it from an action to a mere occurrence, and in either
case there would be no crime.

In order to illustrate this, cases may be put to show the
effect of the absence of both or either. First, will and
intention may both be absent. A man in a convulsive fit
strikes another and kills him, He has committed no crime,
because he has done no act. He has been acted upon. His
muscles did not contract in consequence of an act of the will.
His motions were not co-ordinated towards the blow which
his arm struck, by any mental. contemplation of the blow
itself. In other words, he neither willed nor intended the
act. Injuries done in a convulsive fit would not, therefore,
he done by the sick man, and the case would be the same as
if a third person had pushed him against the person hurt,
and so done the mischief. It is doubtful whether such an
incident would be a ground even for a civil action. It closely
resembles the case of a diseased person infecting another
without fraud or negligence.

Secondly, will may exist without intention. This case is
best illustrated by the motions of an infant. A new-born
child moves its hands and arms and lays hold of anything
put between its fingers. Every analogy leads us to belicve
that these motions are voluntary, that they are preceded by
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by an exertion of the will generically similar to exertions
of the will in adults; but the co-ordination of such mo-
tions towards an object specifically contemplated is a habit
which children learn by degrees, and do not thoroughly
master for several years. Probably, somnambulism and
other movements during sleep are of the same kind. They
are voluntary; but as they are not co-ordinated with a
view to any definite result, they are not accompanied by
any intention. Hence, if a man killed another in his sleep,
there would be no crime, because there would be no inten-
tion, and therefore no action. A series of voluntary bodily
motions would have taken place, but they would not have
been co-ordinated by the mind towards the result which they
actually produced. -

Thirdly, intention may exist without will. This happens
in the common case of a person who lays aside a plan which
he has formed. Here there is obviously no action ; but it is
conceivable, though scarcely possible, that the event intended
might occur without an act of the will, in which case there
would be no crime. In order that this might happen, the
bodily motion necessary to bring about the purpose intended
must be caused by some other means than an act of the will.
Such an occurrence is so improbable, that it might be called
impossible ; but cases of the kind may, for the sake of illus-
tration, be imagined. Suppose a man having resolved to
push another over a cliff, and having approached him for that
purpose, were to be seized with a convulsion fit by which
his arm received the very impulse it would otherwise have
received from his own will. This would be a case of inten-
tion without will; and if the existence of such a state of
facts were proved (which would, of course, be practically
impossible), guilt would be disproved, for the act does not
begin till the series of motions which constitute its execution
has actually begun to take place under the influence of the
will. The nearest case to this which ever occurs in practice
is where a man acts from what is alleged to be an insane and
incontrollable impulse remotely caused by the will. An
illustration of this occurred in the case of William Dove,
which is described and discussed below.
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Will and intention, thus explained, are essential elements
of every crime whatever, and are charged in every indictment,
by the use of the active verb, to which the prisoner's name is
the nominative case. When the jurors present that A did
murder B, they assert that A's will caused his bodily mem-
bers to go through certain motions which his mind co-
ordinated, so as to produce a certain act—such as cutting,
stabbing, poisoning, &c.—which act was the cause of B's
death. Hence it would be an answer to the charge to show
either that the bodily motions were not caused by an act of
the will, or that, though so caused, they were not co-ordinated
with a view to the effect produced. The first of these topics
arises most frequently where the defence is insanity; the
second is one of the commonest of all topics. For example,
one man stabs another and kills him. The defence is, that
the wound was given accidentally. This does not mean that
the motion of the hand and the arm, whereby the knife was
driven into the man’s body, were involuntary, but that they
did not form part of a system of motions of the different
members of A’s body so co-ordinated as to produce that
result; that the fatal raising of the hand was not part of
A’s aggression on B, but part of another system of motions—
those, for example, which composed collectively his defence of
himself against C.

In indictments in the old form all the circumstances of a
murder (for example) were set out minutely, tbus—¢ The said
«J. O’B, with a certain stick of the value of 2d. which he
“the said J. O'B, in his right hand, then and there, had and
“held, the said B. G. then and there feloniously, &c. did
« gtrike, beat, bruise, and wound, and the said J. O'B, with
“the stick aforesaid, so held by him as aforesaid, the said
“B. G. in and upon the right side of the head, of him the said
“ B, G. did strike, beat, and wound ; giving to him, the said
« B, (., then and there, with the stick aforesaid, so as afore-
“ said, by the said J. O’B., then and there, had and held as
“aforesaid, in and upon the said right side of the head of him
“the said B. G., one mortal wound of the length of three
“inches, and the depth of one inch, &c.”* In one point of

* O’Brien’s Case, 1 Den. Cr. Ca. 10.
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view this was childish enough, but it had the incidental ad- Cuae. 111
vantage of showing a clear perception of the nature of actions

as consisting not in any one determinate or assignable motion

of the body, but in a variety of such motions tending towards

one purpose and accompanied and preceded by certain states

of mind.

The result of the whole is that an action consists of volun- General
tary bodily motions combined by the mind towards a common Fesult.
object. Intention is in every case essential to crime, because
it is essential to action, and every crime is an action, as
appears from the use of active verbs in every indictment.

Such are the mental conditions which belong to a crime as Specific
an action ; but other mental conditions are attached to actions riminal

before they can be punished by law. No action is criminal 5:3“33&-
in itself, unless the intent, the mental element of it, is & state e,
of mind forbidden by the law. This state of mind varies m‘:]s:d
according to the nature of the case. To utter a forged note is by the
no crime unless there be a knowledge that the note is forged, :;g;';ﬁ?'
and also an intent to defraud. In order to bring a person definition.
within the statute which makes the infliction of certain bodily

injuries felony, there must be a specific intent to commit

murder or to inflict grievous bodily harm. Killing is no murder

unless there be malice. The appropriation of the property of

another is not theft unless it is felonious. In short, in order

to be a crime, an action must not only be intentional in the

general sense already explained, but it must be accompanied

with a specific intention forbidden by the law in that par-

ticular case.

In some cases this specific intent is defined by the law which This in-
creates the offence, as, for example, in the case of wounding [2toR |
with intent to maim or disfigure, but it is more frequently specialllfor
denoted by the general term “malice.” Malice may thus be & rolice.
said to be a necessary ingredient in one form or other of all
crimes whatever, though in some cases it must assume a par-
ticular shape in order to constitute a specific crime. Hardly
any word in the whole range of the criminal law has been
used in such various and conflicting senses, nor is there any
which it is more important to understand correctly. The
following explanation of it is derived, not from any specific

G
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authority, but from a comparison of the different senses in
which the word is used, and from a consideration of the
nature of the case.

The etymological meaning of the words malice and
malicious is simply wickedness and wicked. Great and
reasonable reluctance has always been felt by lawyers to
recognise moral distinctions in matters of law. The best
conceivable system of criminal law would be based upon a
get of definitions of crimes so worded as to denote by the
mere literal sense of the words every action intended to be
punished, and no other; and inasmuch as all the terms in
which propositions respecting morality are expressed are
more or less indefinite, whilst controversies apparently end-
less have always prevailed as to the nature of morality itself,
the introduction of words relating to morality into the ad-
ministration of justice must (it is considered) produce con-
fusion and uncertainty.

Thisis perfectly true; but on the other hand it is also true
that, indefinite and unscientific as the terms may be in which
morality is expressed, the administration of criminal justice
is based upon morality. It is rendered possible by its general
correspondence with the moral sentiments of the nation in
which it exists, and if it habitually violated those sentiments
in any considerable degree it would not be endured. It is,
therefore, absolutely necessary that legal definitions of crimes
should be based upon moral distinctions, whatever may be the
difficulty of ascertaining with precision what those distinc-
tions are ; and it will be found in practice impossible to attach
to the words “malice” and “malicious” any other meaning
than that which properly belongs to them of wickedness and
wicked.

It is easy to exaggerate the vagueness of these words. In
reality, the difficulty lies not in the use of the words them-
selves, but in the theories by which we try to explain them.
The proposition that lying is wicked is understood by
millions who are ignorant of the very existence of all moral
theories whatever. It means that, in point of fact, it is blamed
and under certain circumstances punished. The reasons why
it is blamed and punished are collateral to the fact, and it is
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with the fact and not with the theories about them that the Cmr.11L

law is concerned.

‘Whatever may be the want of precision of these words, Generality

it has in practice been remedied by experience. The con-

reduced to
certamty

sequence of ma.kmg malice in general terms a necessary by judicial

element of crime is, that certain acts, as, for example, the
destruction of life, or the appropriation of what belongs to
another, are declared to be primd facie wicked actions, though
circumstances may exist by which their wickedness is either
removed or diminished. In the course of time experience
shows what these circumstances are, and thus a technically
exact conception of both theft and murder is gradually at-
tained, although the original definition of each contained a
term which was indefinite when it was first used. Thus in
the case of murder, when one man kills another, the presump-
tion is that he did so maliciously, and so committed murder ;
but this presumption may be rebutted by showing that the
act was done in self-defence, or under certain specified pro-
vocations, or by certain forms of negligence.

decisions.

If it be asked why, under these circumstances, the term Reason for

malice should be retained, and why murder (for example)

retaining
use of wor

should not be defined to mean the killing of a man under malice.

any other circumstances than those specified, the answer is,
that the word is convenient, because it sums up in a signifi-
cant way many distinct propositions; and also because it is
possible, though improbable, that new cases may arisein which
it would be necessary to use it in its natural sense. Suppose,
for example, that in a wreck, fire, or other catastrophe, a by-
stander were to kill one person for the sake of saving another;
the question whether or not this was murder would turn on
the question whether it was or was not identical in principle
with acts which the law has determined to be malicious or
wicked. The general result of the use of the word malice,
and of the doctrine that malice is an essential element of
crime, is to throw upon persons who commit acts of a par-
ticular class the burden of proving that they were not done
under the circumstances contemplated by the legislature, but
at the same time to permit them to give evidence to that

effect.
G2
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cuar.1iL.  The degree of vagueness thus introduced differs in different

Different

cases. In some instances a good deal still remains. The

vagueg'ene:s law against malicious injuries to property supplies a good
gs‘:;ﬂ'efent illustration. By the 24 & 235 Vic. ¢. 97, s. 51, punishments

are provided for persons who “unlawfully and maliciously
“ commit any damage, injury, or spoil,-to or upon any real
“or personal property whatsoever,” to the value of £5 or up-
wards. A man breaks a valuable article—a vase or a statue
in a shop. If the evidence proved that he had done so by a
voluntary and intentional act, it would be presumed to be a
malicious one, unless he could rebut the presumption, but he
would be at liberty to rebut it. Suppose, for instance, he
could prove that he supposed that he had the owner’s leave
to do what he did—this would be a defence to an indictment,
because it would disprove malice, but the act would still be
unlawful, and would expose the wrong doer to a civil action.
His conduct might be foolish, but would not be wicked ; it
would entitle the owner of the article to compensation, but
would not expose the agent to punishment.

This illustration proceeds on the principle that malicious
means wicked, and its truth can be denied by no one who is
not prepared to contend that the word “malicious” in the
statute referred to is mere surplusage, and that the law subjects
to imprisonment and hard labour, or if the act complained
of be done at night, to penal servitude, every person who
exposes himself to a civil action for damaging his neighbour’s
property. No doubt the word “maliciously” in the act in
question is as yet extremely vague, whilst the * malice afore-
thought” charged in indictments for murder is perfectly, or
almost perfectly, specific; but the reason of this is that the
importance and antiquity of the second phrase have made it
the subject of so many judicial decisions that it has been
reduced to certainty, whereas the word “ maliciously ” in the
modern act has not. Judicial legislation has determined what
sorts of killing are wicked, bus it has not determined with
anything like the same precision what sorts of injuries to
property are wicked.

The practical importance of this inquiry into the consti-
tuent elements of crime is best shown by its application to
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the question of Tesponsibility ; that is, the question, Whether
any and what classes of persons ought to be exempted from
punishment for their crimes. If a crime is defined as an act
punished by the law, this question suggests a contradiction in
terms, for where there is no liability to punishment, there can
be no crime. A question substantially the same may be put
in another shape—whether there can be any general causes
which prevent actions from being criminal which would other-
wise have been so? The foregoing observations supply the
answer. Since intention and will are essential to every act;
and intention, will, and malice to every crime ; the absence of
either intention or will will prevent any occurrence from being
an action, and the absence of malice, in its general or specific
form, as the case may be, will prevent any action from being
a crime. This absence may be inferred, not only from the
particular circumstances of the case, but from certain general
considerations. In every instance, however, the question is
the same, namely, whether or not the elements necessary to
constitute crime did, or did not, meet together on the par-
ticular occasien in question.

The question of responsibility (which means nothing more
than liability to punishment) is often treated as if certain defi-
nite classes of persons—infants, married women, or lunatics
—were as such irresponsible. In truth, it is always a ques-
tion of fact, did the person in question do the forbidden act
wilfully and maliciously? The infancy, coverture, or mad-
ness, are no more than evidence—capable, in most cases, of
being rebutted—to show that the matter done was either
not wilful, not intentional (in the widest sense of the word),
or not malicious.

This appears to be the general result of the authorities
upon the subject, though with respect to the cases of infants
and married women the proposition requires limitations which
it is unnecessary to enter upon here.

As a matter of principle, there can be no doubt that in
every case it ought to be a question for the jury, whether or
no the woman has, in fact, acted under her husband’s com-
pulsion, and whether or no the child had, in fact, a sufficient
degree of reason to understand its own act, and to combine
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intention, will, and malice. The fact that the husband was
present is, by the law as it stands, conclusive evidence in
certain cases against the free agency of the wife. The fact
that the child is under seven is conclusive evidence against
its capacity. The first rule often works gross injustice. The
second is nugatory. No jury would ever convict a child
under seven.

The only case which presents any real difficulty, or requires
any detailed examination, is that of madness. Great dis-
cussion has arisen respecting it, and the improvement of
medical science has both thrown much light upon the subject
and shown the existence of new difficulties which were
formerly unsuspected. The great interest of the subject
will, I hope, justify a somewhat minute investigation of the
relation of madness to the criminal law.

A crime being an act punished by the law as voluntary,
intentional, and malicious, and the act being admitted, or
proved, the only way in which criminality can be disproved
is by rebutting the ordinary presumptions of will, inten-
tion, or malice. If either of these presumptions is rebutted,
crime is disproved. How is either of these three proposi-
tions affected by proof that an accused person is mad? This
depends upon the answer to the questions, what is meant by
sanity, and what by madness? They cannot be answered
completely, but an approach to answers sufficiently exact for
practical purposes may readily be made.

There are some settled points relating to human conduct
which admit of no doubt at all, and which are assumed as
the basis, not only of the administration of justice, but of the
transaction of all human affairs. One of these points is, that
there is a normal state in which all human creatures act on
the same principles, and that the infinite variety of con-
duct which they display in that state arises from the dif-
ferent manner in which these principles are applied to facts,
and in which the facts themselves are apprehended. All
men, for example, shun pain; but some men are much, and
others hardly at all, affected by the prospect of future pain.
Moreover, experience proves that persons in this normal state
may be presumed to possess a certain degree of knowledge
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by which their conduct is affected. For example, it may be
presumed that every one is acquainted with the meaning *
of common words, and with certain familiar propositions
in which they are employed. Thus the administration of
justice rests on the principle that every one knows the law
and fears its punishments. No one makes laws for cattle.
The general meaning of sanity is, that the person of whom it
is predicated conducts himself in this normal manner, that
he is acquainted with the circumstances by which he is sur-
rounded, that he has objects in view in his actions, and that
he regulates his conduct with reference to them and to the
general considerations which affect matters of that class.

Several important consequences flow from this view of
sanity. In the first place, it is to be observed that it is
a state neither of the mind, nor of the body, but of the
conduct. The questions whether there is any, and what
difference, between the mind and the body; how they are
connected ; and what is the boundary between them ; form the
provinces of physiology and psychology. They are foreign
to law. Whether the soul and the body are two distinct
things mysteriously connected ; whether the soul is a mere
function of the body; whether the body is a collection of
impressions on the mind ; are important problems : but the
affirmative or negative of any one of them, or of some totally
different proposition on the subject, might be true, without
affecting in the smallest degree the administration of criminal
justice, or the relation of madness to respomsibility ; for,
whatever may be the truth upon this subject, it will always
be equally possible to say whether in a given instance the
conduct of a given person does or does not generically re-
semble the conduct of the bulk of mankind.

From this follows an inference which vitally affects the
whole subject of the present inquiry, and will be found, on
examination, to solve most of the difficulties which are raised
about it. It is that lawyers and physicians mean two
different things by the word “madness.” A lawyer means
conduct of a certain character. A physician means a certain
disease, one of the effects of which is to produce such conduct.
If the pathological character of madness could be accurately
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ascertained, the difference would be perfectly clear. Suppose,
for example, it were shown to consist in obscure inflammation
of the brain. It would obviously be monstrous to set aside a
perfectly reasonable will, made with every circumstance of
deliberation and reflection, because, after the testator's death,
it was proved, by dissection, that at the time of executing the
will, he had obscure inflammation of the brain ; yet this would
be demonstrative proof that in the medical sense of the word
he was mad.

In the next place, it must be observed that the resemblance
to the conduct of other men required to conmstitute sane -
behaviour is generic and not specific, or if the terms are pre- -
ferred, not substantial, but formal. Any degree of ignorance,

" vice, or folly, is perfectly consistent with it. A man murders

his father, robs him of 5s., and conceals his crime so clumsily
as to insure his own detection. In what sense is this conduct
sane ? It is sane because there is an object proposed founded
on an ordinary motive—the desire of gain—the rational
adaptation of means to end, marks of intelligence as to the
nature of life and death, and the opportunity which a man’s
death affords of taking his goods, together with knowledge
that a murder requires concealment to avoid punishment.
It is an act of which the most intelligent animal, a dog, or
an elephant, would be incapable.

The consideration that sanity of behaviour depends on a
generic resemblance to the conduct of other men, solves some
difficulties which are often raised on the question of motive.
It is constantly said, both by judges and by counsel, that the
proof, or absence of proof of motive, is an unimportant matter
in a criminal trial, because the motives of men are so various
as to defy calculation. This is true ; but it does not follow
that the question whether the act was done without any such
motive as acts on the bulk of mankind, is immaterial or
insoluble. There are motives for all acts, even the maddest,
and it is frequently impossible to assign them specifically ;
but it is generally possible to form an opinion whether a
given act was done from some unknown mad motive, or from
some unknown sane motive. Two men who have always
lived on apparently affectionate terms with their wives, kill
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them. One does so by poison, secretly procured and admi-
nistered. The other, without provocation or warning, starts
up at a dinner-table, in the presence of twenty people, and
stabs his wife. The motives of each are, and may remain
for ever, absolutely unknown ; but the circumstances of the
two cases are primd facie evidence (liable, of course, to be
enforced or rebutted by other circumstances) that the one
man had some common unknown motive—such as ill-will,
jealousy, or the like, and that the other acted in conmsequence
of some motive supplied by disease, such as a sudden insane
impulse, the existence of which, if believed by the jury, would
have an important bearing on the guilt of the prisoner.

Such being the general nature of sanity and madness, how
does the existence of either affect the three propositions that
a given act was intentional, that it was wilful, and that it
was malicious, or either of them ; and how is the fact of its
existence to be proved ?

The sanity of a man’s conduct involves the presence of
intention and will on all ordinary occasions, for the reasons
already explained ; and if the action belongs to one of the
classes of actions which the law forbids, the law presumes it
to be malicious or wicked. The general effect of this pre-
sumption I have already described ; but it may be asked, how
proof that & man is mad ever tends to rebut it? Suppose, it
may be said, a man does not behave himself like other people ;
how does that affect the character of his actions? The law
says it is wicked to set fire to a house. How does the mad-
ness of a man who has done so affect this affirmation? It may
be a wicked act, though he may not have known it, or could
not have helped it. In order to answer this question, it is
necessary to enter into the matter more fully. What, then, is
the precise meaning of the proposition that an act is wicked ?
It is, that it is condemned by some system of morality which
the person using the word “wicked ” affirms to be true. For
example, a man who said, “ I think it wicked for first cousins
to marry,” would mean, I affirm a certain system of morals to
be true, which system condemns such marriages, it might be
on the ground of utility, or it might be on the ground of an
express divine prohibition.
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Cuar.11I.  Does, then, the law affirm any, and if so what, system of

tfhlgvi; ‘fvar morals to be true? The law makes no such affirmation. It

recognises has nothing whatever to do with truth. It is an exclusively

morality.  practical system, invented and maintained for the purposes of

an actually existing state of society. But though the law is

entirely independent of all moral speculation, and though the

judges who administer it are and ought to be deaf to all

arguments drawn from such a source, it constantly refers to,

and for particular purposes notices, the moral sentiments

which, as a matter of fact, are generally entertained in the

nation in which it is established. Thus the rule as to

privileged communications in cases of libel, recognises “ moral

and social duties of imperfect obligation,” as having the legal

effect of justifying communications which might otherwise be

actionable, and perhaps indictable.* The greater part of the

law of contracts is an amplification of moral rules about

justice and good faith, which have never been invested with

authority by direct legislation. The Court of Queen’s Bench

has claimed the powers of a custos morum, and punishes

meny acts on the ground that they are outrages on the

established morality of the nation. This is the only ground

on which the punishment of blasphemy, or the admini-

stration of the law relating to libel and conspiracy, can be
understood.

Moralsys- It thus appears that the system of morality tacitly referred

;’-:;d'%‘;q' to by the use of the word “ malice,” is that system, or rather

§§mrd" the aggregate of those moral sentiments, which, as a fact, are

" generally entertained in the nation. Of all sentiments relating

Existing  to morality, the most general, both in its application and

System °f in its existence, is, that those acts only are condemned by

kﬂ;‘l:x};ris morality which are done by a person who knows that they

ofmomlge are 80 condemned, and has the power of abstaining from

ﬂ‘:;‘s“:n g them. The fact that a man does know that they are con-

power over demned is generally inferred from his possession of the

:::g;‘f{:" ordinary means of knowledge, which are such mental power,

guilt, composure, and information as are necessary to enable him

to understand the meaning of common propositions, and the

immediate and ordinary consequences of actions. The fact
* Harrison v. Bush, 5§ ElL and Bl 844.
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that he has the power of abstaining is inferred from the fact Cma. IIL
that he acts like other people, and can be rebutted only by
proof that he does not.

All this may be summed up in the two ordinary phrases—
that the presumption of malice is rebutted by proof that the
person who did the act could not know that it was wrong, or
could not help doing it. It is most improbable that any jury
should ever be misled by the simple question, Did he know
it was wrong? Could he help it? But when the matter is
searched into, questions may be raised which require the
foregoing explanations. '

These principles clearly define the questions which can Illustra-
arise on criminal trials in relation to the sanity or madness of 5% of .
the prisoner. The question to be tried is, whether the prisoner :lelnoe,usu-
acted with intention, will, and malice. In popular language, in {h‘:"l,?,;‘b
Was it his act? Could he help it? Did he know it was of mad

people.

wrong? The general presumption of law is in favour of the
affirmative of each of these propositions. The proof of the
negative is generally sustained by evidence to show either
that the prisoner’s conduct on the particular occasion in
question was mad, or that he had a disease which raised the
presumption that it was so. When evidence on each head
is produced, the task of the jury is generally easy; and
such cases constantly occur. A woman consulted a doctor
as to pains in her head, loss of appetite, and low spirits,
shortly after her confinement. She suffered from religious
despondency, got up in the night, and drowned four of her
children in the cistern ; she admitted the fact, but said that a
dark figure appeared to her and said God had ordered her to
do so, as it was better for the children to die young than to
grow up to be wicked. They had been using bad language
Jjust before.* Here there could be no difficulty in deciding that
the prisoner did not know that the act was wrong, because
bodily disease, of which there was independent evidence, had
introduced delusions into her mind, by which her power of
understanding the character of her conduct was destroyed.

‘Where evidence on one head only is produced, questions of
the utmost delicacy arise; but the difficulty is for the jury,

*Ro Wilson, Lincoln Summer Assizes, 1861,
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not for the judge. The principle of law is perfectly plain,
but the conflict of evidence both may, and constantly does,
make a decision very difficult. In illustration of this, I will
make some observations on the forms of eccentric conduct
or madness generally given in evidence to disprove the
presumption that a particular act was intentional, wilful,
or malicious. The most important of these are generally
described as partial insanity ; monomania, or delusion; im-
pulsive insanity, which is sometimes subdivided into par-
ticular species, such as phonomania or murder-madness,
kleptomania or theft-madness, and pyromania or arson-
madness ; and moral insanity. The cases of total insanity
and idiocy call for no remark.

The most important of these is what Lord Hale describes
as partial insanity. It has also been called monomania ; and
it appears to me not to differ for legal purposes from the
existence of insane delusions on particular subjects, which
leave the thoughts unaffected on other subjects. How does
the existence of such a disease affect the criminality of a
given act? It may do so in two ways. In the first place,
it may be evidence to disprove the presence of the kind of
malice required by the law to constitute the particular crime
of which the prisoner is accused. A man is tried for wound-
ing with intent to murder. It is proved that he inflicted the
wound under a delusion that he was breaking a jar. The
intent to murder is disproved, and the prisoner must be
acquitted ; but if he would have had no right to break the
supposed jar, he might be convicted of an unlawful and mali-
cious wounding. Wrongfully to break a jar is a malicious
act; and if a man wounds another in so doing, he wounds
him unlawfully and maliciously. In other words, the delusion
must for the purposes of the trial be taken to be true.

This, however, is a rare and comparatively unimportant
application of the existence of partial insanity or insane de-
lusion. TIts great importance is, that it is evidence to show
that the prisoner’s mind was so disturbed that he did not
know that the act was wrong, that he could not form a
reasonable judgment on it. The application of this evidence
to particular facts is a matter of the greatest nicety.
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Tlustrations show this better than generalities. A pro- Cuar.IIL
fessional highway robber shoots a man and robs him, buries Ilustra-
the body in a ditch, disguises and hides himself, and flies "™
from justice. It is proved that he had an insane delusion,
that his little finger had five joints in it. If the evidence
stopped there, it would afford as little excuse as if he had
mistaken his victim’s name, yet it would prove a clear case
of the co-existence of insane delusion and criminal respon-
sibility. The concealment and flight would be strong evi-
dence to show that he knew the act was wrong. If he waited
to commit the murder till no one was by, it would be strong
evidence that he could have helped doing it at all ; besides, the
course of the man’s life, which could probably be given in
evidence on such an occasion, would go far to show that the
act was sane and malicious. Circumstances, however, might
exist, which would convert the delusion specified into strong
evidence against malice. Suppose it came on after some
violent disease, and was accompanied by great extravagance
of conduct, and by other circumstances tending to show that
the person accused had committed the acts in question not
with any knowledge of their character, but because before he
went mad he had led a life of crime and was thus led to
violence and plunder by old associations; this would be
strong evidence against the existence of malice. By suppos-
ing new facts on the one side or the other any degree of
difficulty may be introduced into the decision of particular
cases, though the question to be decided remains unaltered. In
illustration of this I have given at the end of the volume a
full account of the famous case of William Dove, tried at
York in 1856.

The consideration of delusions affords an answer to & Prisoner
plausible theory sometimes put forward as to the law upon Eﬁtu):‘::;
this subject. It is sometimes said that the knowledge required is wrong
to constitute malice is not a knowledge that a given act is 2o got
wrong, but a knowledge that it is illegal. If this were true, il
it would set the law in opposition to those moral sentiments
on which it ought to be founded, for the sake of obtaining a
degree of precision not really greater than that which it pos-
sesses at present. The following case shows this. Hadfield
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is said to have shot at George III. under the delusion that he
(Hadfield) was the Saviour of the world, and that it was
necessary that he should be put to death for the salvation of
mankind. To have put himself to death would according to
his view have been a crime. He therefore did an act for
which he expected to be put to death by others. If this
account of his delusion is true, as it may be, Hadfield not
only knew that his act was illegal, but that knowledge was
the cause of his act. Yet surely such an act ought not to be
punished, and the law, as explained above, gives the reason,
namely, that Hadfield’s mind was in such a strange condition
that he was not in a position to form any reasonable judg-
ment on his proposed act, and therefore could not know that
it was wrong, though he did know that it was illegal.

It should be observed in conclusion that the importance of
isolated delusions, as disproving a knowledge that a particular
act is wrong, is not unlikely to be underrated. They act so
strangely, and proceed apparently from causes so deeply
seated, that it is difficult to say how they are connected with
parts of the conduct apparently most remote from them. A
man had an insane love for windmills, and passed his time in
watching them. His friends, hoping the fancy would pass
off, removed him to a place where there were no windmills.
He took a child into a wood and tried to murder it, hoping,
as it turned out, to be confined as a punishment in some
place where there were windmills.* This case shows that the
connexion between the delusion and the act may be as mad as
the delusion itself, and such cases prove that when the exis-
tence of any well-marked delusion is shown in a satisfactory
manner, juries ought to require proof of express malice before
they find that malice exists at all.

The case of what is called impulsive insanity is easily dealt
with. It is said that on particular occasions men are seized
with irrational and irresistible impulses to kill, to steal, or to
burn, and that under the influence of such impulses they
sometimes commit acts which would otherwise be most atro-
cious crimes. Many instances of the kind are collected in

* Taylor, Med. Jur. 921. See other instances of the same kind there
collected.
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medical books. It would be absurd to deny the possibility cyup, 111,
that such impulses may occur, or the fact that they have
occurred, and have been acted on. Instances are also given
in which the impulse was felt and was resisted. The only
question which the existence of such impulses can raise in
the administration of criminal justice is, whether the parti-
cular impulse in question was irresistible as well as unresisted.
If it were irresistible, the person accused is entitled to be
acquitted, because the act was not voluntary and was not
properly his act. If the impulse was resistible, the fact that
it proceeded from disease is no excuse at all. If a man’s
nerves were so irritated by a baby’s crying that he instantly
killed it, his act would be murder. It would not be less
murder if the same irritation and the corresponding desire
were produced by some internal disease. The great object
of the criminal law is to induce people to control their im-
pulses, and there is no reason why, if they can, they should
not control insane impulses as well as sane ones.

The proof that an impulse was irresistible depends princi- Proof that
pally on the circumstances of the particular case. The com- Znimpulse
monest, and probably the strongest cases, are those of women sistible.
who, without motive or concealment, kill their children after
recovery from childbed.

Moral insanity is said, by those who use the phrase, to Moral
consist in a specific inability to understand or act upon the insanity.
distinction between right and wrong, a sort of moral colour-
blindness, by which persons, sane in all other respects, are
prevented from acting with reference to established moral
distinctions. Whether such a disease exists, and whether
particular people are affected by it, are of course questions of
fact like any others. No doubt if its existence in a particular
case were proved, it would be a ground for acquitting the
prisoner, as it would disprove malice. *So it might'be a good
defence to admit that a man meant to murder another; that
he had loaded a pistol to shoot him, and pointed it at his
head ; but to contend that it was fired by a sudden involun-
tary convulsion of the necessary muscles, and not by the
prisoner’s will. The difficulty is to get the jury to believe it.

The evidence given in support of the assertion that a man
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CHAr.IIL ig “morally insane” is, generally speaking, at least as con-
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sistent with the theory that he was a great fool and a great
rogue, as with the theory that he was the subject of a special
disease, the existence of which is doubtful.

The state of the law above described has often been blamed.
Some persons have complained of its laxity, others, and this
has been the more frequent complaint, of its cruelty. It
appears to me to be perfectly reasonable. To punish men for
acts which they either could not help or could not know to
be wrong would not really increase the deterring power of
punishment. It would only deprive it of all the support
which it derives from the moral sentiments of the public.
On the other hand, to make madness a plea in bar of all
further proceedings, so that every one affected with that dis-
ease in any degree whatever might commit any crime he
pleased upon his neighbours, his keepers, or his companions
in a madhouse, would be dangerous in the extreme. Madmen
in the present day are treated with a degree of humanity and
entrusted with an amount of freedom which were formerly
quite unknown. It would be impossible to allow this to go
on if they were deprived of the protection of the law by being
freed from all responsibility to it. Hanwell and Colney Hatch
contain thousands of inmates who associate together freely,
enjoy many amusements in common, cultivate considerable
pieces of land, and, subject to some necessary restrictions, live
much like sane people. Suppose they all knew that any one
of them might murder, ravish, or mutilate any other without
the fear of punishment, the result would be that their liberty
would have to be greatly restrained, and that they would
have to be treated on the footing, not of moral agents to be
governed by law, but of animals to be governed by force.

The law as it stands allows to every symptom of madness.
its full weight as evidence that the act done was not a crime.
If, notwithstanding the madness of the accused, he did com-
mit a crime, it is impossible to suggest any reason why he
should not be punished for it. The state of his mind might
no doubt form a ground for a recommendation to mercy, but
that is a question of discretion. It affords no reason why the
case should be withdrawn from authorities by whom that
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discretion is exercised, as their least favourable critics must Cuar. I1I

admit, with almost excessive humanity.*

* The great authority as to the law on the subject of madness and criminal
responsibility is to be found in the answers of the judges to the questions
addressed to them by the House of Lords in consequence of the acquittal of
M‘Naghten, for the murder of Mr. Drummond in 1843. 1 Car. and Kir. 134.
The text is little more than an expansion of the principles stated in those
answers. The following authorities may also be consulted on this subject :—
1 Hale, Pleas of the Crown, ch. iv. R.v. Arnold, 18 St. Tr. 764. R. v. Lord
Ferrers, 19 St. Tr. 886. R. v. Sir 4. Kinloch, 28 8t. Tr. 891. R. v. Had-
Jfield, 27 St. Tr. 1282. R. v. Ozford, 9 C. and P. 547. R. v. M‘Naghten—
published separately as a psmphlet—see also 1 Townsend’s St. Tr. 314. For
medical views of the question see Dr. Forbes Winslow’s Lettsomian Lectures ;
Dr. Prichard’s Medical Jurisprudence of Insanity ; Dr. Ray’s work on the
same subject ; and Taylor's Medical Jurisprudence, ch. lxvii,
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CHAPTER 1V,

THE CLASSIFICATION AND DEFINITION OF PARTICULAR
CRIMES.

cuar. 1V. CRIMES are actions punished by the law. Hence the legis-
Object of lature may make any action whatever criminal. Thus, in the
ﬂfﬁ;‘,‘,;‘gfs reign of Henry VIIIL, every man who was not a householder,
and every woman who was not of noble or gentle birth, was
forbidden, by act of parliament,* to read the New Testament
in English. Whilst that act was in force, it was just as much
a crime in the bulk of the population to read the New Testa-
ment in English as to commit murder; and for the same
reason, for each act was forbidden by the supreme power.
Hence definitions of crime can have, as such, no other merit
than that of expressing fully and clearly the mind of the le-
gislator ; and a perfect definition would be one which, when
applied to specific facts, included and excluded, by the mere
force of the words, every case which it was the legislator’s
intention to include and exclude. Thus, in criticising any set
of definitions of crimes, two points require attention :—the
degree in which the definitions effect the intention of the
legislator, and the degree in which the intention of the legis-
lator consults the interest of the public. Where there is any
considerable disparity in the morals, in the intellects, or in
the interests of those who make and those who have to obey
the laws, these two questions may raise very different issues.
In our own time and country they form, substantially, one
question, which may be thus expressed :—How ought defini-
tions of crime to be framed, with a view to the public benefits

produced by criminal law ?
Twofold The benefits which criminal law produces are twofold. In
Eeﬁ::i'm“ the first place, it prevents crime by terror; in the second

law. * 84 Hen. VIIIL c. 1.
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place, it regulates, sanctions, and provides a legitimate satis-
faction for the passion of revenge. I shall not insist on the
importance of this second advantage, but shall content myself
with referring those who deny that it is one to the works of
the two greatest of English moralists, each of whom was the
champion of one of the two great schools of thought upon that
subject—Butler and Bentham.* The criminal law stands to
the passion of revenge in much the same relation as marriage
to the sexual appetite.

Of these two advantages, the first—the prevention of crime
by terror— must, from the nature of the case, be co-extensive
with the criminal law. The second—the pleasure of revenge
—is obtained in those cases only in which the acts forbidden
by the law excite feelings of moral indignation. Hence so
much of the criminal law as is intended to gratify the passion
of revenge is closely related to morality, and in order to under-
stand the principles on which crimes ought to be defined it
will be necessary to point out specifically what is the relation
between these two subjects.

The actions which are, in fact, forbidden by the legislature,
and are therefore crimes, may be divided into three classes.

1. Gross violations of plain moral duties. Crimes of
violence and dishonesty are the commonest acts of this class.
The prevention of such acts by terror is a matter of undis-
puted importance. Their prevention by the solemn sanction
which criminal law gives to the horror which they inspire, and
the deliberate satisfaction which it affords to the desire for
vengeance which they excite, is at least equally necessary,
and, probably, far more effectual. Some men, probably, ab-
stain from murder because they fear that, if they committed
murder, they would be hung. Hundreds of thousands abstain
from it because they regard it with horror. ~One great reason
why they regard it with horror is, that murderers are hung
with the hearty approbation of all reasonable men. Men are
80 constituted that the energy of their moral sentiments is
greatly increased by the fact that they are embodied in a

* Butler’s Sermons, viii. and ix. Bentham's Principles of Legislation,
vol ii. p. 129. (Dumont). In Bentham's Classification revenge is a pleasure
of malevolence—one of the 15 classes into which he divided pleasures.
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concrete form. Even indifferent or virtuous acts will come to
be condemned by the moral sentiment of particular times and
places, if the law condemns them. The holding of uncommon
religious opinions is disapproved of, to a great extent because
people used for a long time to be burnt, and because they are
still socially punished, for heresy. Wicked acts often pass un-
reproved where the law permits them. Crimes against nature
are said to inspire more horror in England than elsewhere ; and,
probably, this is because they have for ages been treated in
this country as capital crimes. It is this secondary effect of
criminal law which makes it important that law and morals
should harmonise as far as possible, so that the one should
gratify the sentiments which the other excites.

2. The second class of actions forbidden by the legislator
are acts which derive their moral significance exclusively
from the fact that they are forbidden by law: smuggling, for
instance, poaching, or offences against the Pawnbrokers’ Act
or the Merchant Shipping Act. In this case the legislator has
usually some specific object in view ; and the moral sentiment
which a violation of his command excites depends partly on
the estimate which is formed by particular classes, or parti-
cular people, of the character of that object, and partly on the
degree in which respect for the law as such prevails amongst
them. Squires and labourers take very different views of the "
criminality of poaching. Englishmen and Venetians take
very different views of the duty of obedience to law as law.
Hence the definition of offences of this class is a special
matter, little related to broad principles of any kind, especially
to moral principles.

3. The third class of actions forbidden by the legislator
are attacks on his own authority, or disobedience to it. The
most important acts of this kind are treason, rebellion, and the
like ; but, besides these, most of the private offences classed
by the English law under the general head of misdemeanors
may be referred to the same class. Private libels, for instance,
are punished because they tend to a breach of the peace;
and the most general and one of the most important com-
mands of the legislator is, that men should keep the peace.
In the same way, disobedience to any lawful command what-
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ever—disobedience by a mayor or sheriff to a command by
the Queen to do his official duties; disobedience by any
person to the lawful commands of a judge of a Court of Record
—a command, for instance, to be silent in court ; disobedience
to the command of a constable to assist in apprehending a
felon ; disobedience to any command in any public act of par-
liament—is a misdemeanor.

Legal writers, in general, have laboured to show the heinous
guilt of crimes of this character—such, for instance, as high
treason ; and the horrible grotesqueness of the punishment
awarded to that crime is a proof of the cagerness of govern-
ments in early times to extort, by terror, the moral support of
their subjects. They met with considerable success in this
enterprise. The severity of the criminal law has to this day
affixed infamy to the names Rebel and Traitor. Contemporary
history supplies instances of the vehemence and ingenuity
with which men contend against the names instead of accept-
ing them, and justifying the acts which they denote.

In truth, the moral character of crimes of this class differs
indefinitely according to circumstances. Such acts may be
good, or bad, wise, or foolish, in any degree. Thus, the noble-
men who invited William IIL to invade England were, no
doubt, traitors. It is equally certain that, in committing
a capital crime, they performed a virtuous and patriotic
act. On the other hand, Emmett and Thistlewood, who were
also traitors, committed acts of great wickedness. So a man
who says that another has committed ten murders, when
in fact he has committed nine murders and an aggravated
manslaughter, is a criminal and a libeller, as much as a man
who said the same thing of a perfectly innocent person ; yet
the crime of the first person might be a great public service
and a virtuous action, whilst that of the second might involve
the blackest guilt. So disobedience to a lawful command
might show cowardice and treachery, as in the case of a
magistrate refusing or fearing to keep the peace. It may
involve no moral guilt at all, and be a mere way of ascer-
taining a matter of fact, or the meaning of a phrase, as in
the case of a surveyor who refuses to repair a road, or a
public officer who doubts as to the meaning of an act of
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parliament, and tries his liability by allowing himself to be
indicted. @A remarkable illustration of this was afforded
by the case of R. v. Jones® where the county treasurer
of Anglesey was indicted for refusing to pay an order of
the clerk of assize, allowing certain expenses, on the ground
that the order was torn in half so as to conceal the items,
of which the total was composed. He was acquitted on the
ground that the order ought not to have been mutilated.

This wide and important department of the criminal law
has thus only an occasional and fluctuating relation to morals.
Legislators are obliged to assume a state of things, which is
false in fact. It is hardly too much to say (though the
expression requires apology) that they always assume that
society is in a state of equilibrium, and that any disturbance of
that equilibrium is to be punished, especially if it goes to the
extent of forcibly attacking the powers of the legislature
itself. There is far more truth than falsehood in this; but
the exceptions are large. Cases may arise, and have arisen,
in which mankind has been greatly benefited by attacks on
the authority of established governments, both by deed, word,
and writing ; and the same is true of attacks on the character
of private persons, of resistance to commands primd facie
lawful, and of combinations for purposes which the existing
law condemns. On the other hand, supreme force is the
essence of a government ; no institution would be worthy of
the name which did not punish with severity, and in an un-
qualified manner, every attack upon its existence or contempt
of its authority, whether morally right or wrong. The exist-
ence of a government, like that of a bad man, may be an
evil to itself, and to those whom it rules; but bad men fight
for their lives as well as good ones, and they would be con-
temptible, as well as bad, if they did not. The true view of
the character of punishments for such offences was expressed
with characteristic vigour, and not without a coarseness at
least equally characteristic, by the Lord Justice Clerk of Scot-
land, in reference to the sentence on Gerrald, one of the
persons convicted of sedition at Edinburgh, in 1794 :—« We
“ have heard a great deal of the innocence of his intentions ;

* 9 Car. and P. 401.
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“but it was justly observed by my brother, who spoke
“ immediately before me, that taking his own account of the
“ matter to be just, supposing that he has acted from principle
“ and that his motives are pure, I do say that he becomes a
‘“ more dangerous member of society than if his conduct was
“ really criminal, and acting from criminal motives.” *

This divergence and possible conflict between law and
morals is no more than one of the innumerable illustrations
of the great truth that good and evil are inextricably mixed
up in the constitution of the world, and that unmixed benefits
are not to be expected from anything whatever. The diver-
gence may be reduced to a minimum by recognising the
necessity of its existence, and by framing the definitions of
the particular crimes included in the class in question, so as
to shock the moral sentiments of the world as seldom and as
little as possible.

This view of the relation between criminal law and morality
shows that, in defining crimes, regard should always be had to
the moral character of the act to be defined, so that legal
effect may, if possible, be given to the circumstances which
aggravate, extenuate, or remove moral guilt. It also shows
that it is in one part only of the province of criminal law
that law and morals go heartily together. In the other
provinces they are frequently independent, and sometimes
conflicting. ‘

Even in regard to that part of the criminal law which
ought to be based on morality, it must be borne in mind
that it is never possible to make the legal definition of a
crime satisfy the moral sentiment which the crime excites.
There are two reasons for this. In the first place, every
action is, as I have already shown, a complex matter made
up of bodily motions and states of mind inferred from them.
The moral sentiment with which an act is regarded depends
far more on the state of mind inferred from the bodily
motions than on the bodily motions themselves. On the
other hand, both legal and moral definitions of necessity look,
in the first instance, to the bodily motions, and regard the
state of mind merely as an ingredient, necessary, indeed, to

#23 8. T. 1011-12. The energy of the sentiment excuses the grammar.
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cuar. IV. constitute the action, but to be assumed to exist till it is
shown to be absent. Hence, even moral definitions are far
from satisfying the moral sentiment which suggests them, and
legal definitions are still further from doing so.

2. Because  In the second place, law, from its nature, must be precise.

tb}‘ee’;)fc';sste' There are many actions of which it is neither possible nor
desirable to say whether or not they are moral ; but it is
essential to law that it-should be possible to say specifically
of every conceivable act whether or no it is legal. Hence the
dividing line between legal guilt and legal innocence will gene-
rally pass between actions which are not morally distinguish-
able, just as moral definitions, loose as they are, will sometimes
distinguish between actions, which will excite precisely the
same moral sentiment. A man who turns over a bale of
goods in a cart is a thief. He is not if he only handles it.
A man deceitful and false to the heart’s core may never tell a
lie. Both lawyers and casuists must be excused for so much
of the apparent technicality of their respective systems as
arises from the necessity of drawing definite lines round parti-
cular classes of actions.

How de- Such being the degree of moral value which can be given
finitions of ¢4 definitions of crime, it remains to consider what is the most
?:I:L%be convenient mode of arranging and framing such definitions.
" Definitions of crimes are made possible by the general uni-
formity of human actions. Every definition of a crime ought

to distinguish it both from actions not criminal and from all

other crimes. Generally speaking, both purposes are answered

at once. Any conceivable definition of murder would dis-

tinguish that offence from coining or theft, as much as from

innocent actions ; but there are many cases in which this is

not the case. For instance, any definition of murder would

include the case of killing the king; but this is not murder,

but high treason. It is a matter of great practical importance

to know when it is desirable to trace what may be called

internal boundaries between cognate crimes, for most of the
technicality and intricacy with which our criminal law is

justly chargeable arises from the impunity of offenders who

have committed one crime and have been tried for another

like but legally distinct from it. There are only two reasons
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which can justify distinctions between crimes of a substan-
tially similar character. They are differences in the punish-
ment and difference in the court competent to try the offender.
Even these distinctions might be greatly reduced in number,
if a few clear, general, definitions of the commonest offences
were framed, based on the moral resemblances to each other
of the acts forbidden, and if it were enacted that particular
circumstances should involve aggravations of punishment.

‘With these preliminary observations, I now proceed to
examine the classifications and definitions of crimes which
form part of the law of England.

The most general classification of crimes is the distribution
of offences into the three classes of treason, felony, and mis-
demeanor. In almost every system of law some such classi-
fication occurs, based either upon the punishments attached
to different offences, or upon a difference in the courts before
which they are tried. In the Code Penal, for example (art. 1),
offences are divided into contraventions, which are punished
by peines de police ; delits, which are punished by peines cor-
rectionnelles (imprisonment, temporary interdiction of civil
rights, or fine); and crimes, which are punished by afflictive
or infamous punishments (death, penal servitude, transporta-
tion, and a form of imprisonment called reclusion). In England
felony means a crime which involves forfeiture, and thus the
term includes treason.* Misdemeanor is a crime which does
not involve forfeiture. Felony also involved the punishment
of death, as a general rule, though in particular cases—
suicide, for example, mayhem, and petit larceny—it did not.
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I have already described the original nature of this dis- Incon-

tinction, and the unsystematic manner in which subsequent
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modemn

legislation has deprived it of any sort of convenience, or even distinction

meaning.f+ The confusion resulting from it is an admitted

between
felony and

defect in the law, nor is it & mere defect in form. It often ?;i;l:;r
produces serious inconvenience. Any one may arrest another ,

on reasonable suspicion that he has committed a felony, if
a felony has been committed; but with respect to mis-
demeanors there is, generally speaking, no such power,
and this produces absurd results. In his edition of the

* 4 Ste. Com. p. 92. + Sup. pp. 63-4.

rrest.
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Consolidation Acts,* Mr. Greaves gives a striking illustra-
tion :—*“ Any one who has obtained a drove of oxen, or a
“ flock of sheep, by false pretences, may go quietly on his
“ way, and no one, not even a peace officer, can apprehend
“him without a warrant; but if a man offers to sell any
« person a bit of a dead fence supposed to have been stolen,
“ he not only may, but is required to be, apprehended by that
“person.” If the law of forfeiture were ever enforced,
which it is not, the distinction between felony and mis-
demeanor would produce revolting injustice. It would be
monstrous that one man should forfeit his property for stealing
a shilling, and that another should retain his, though he had
obtained ten thousand pounds by conspiracy, false pretences,
or perjury. Again, it is equally absurd that in the case of a
trifling theft the prisoner should have the right of peremp-
torily challenging twenty jurors, whilst a man accused of
perjury might see his bitterest enemy in the jury-box, and
be unable to get rid of him as a juror, unless he could give
judicial proof of his enmity.

It is equally anomalous, and more hkely to be practically
inconvenient, that a man might make a trade of obtaining
goods by false pretences, and might be convicted of doing so
repeatedly, without being liable to any heavier punishment
than three years’ penal servitude, whereas on a second con-
viction for felony he becomes liable to ten years’ penal
servitude. This defect is partially remedied by sec. 8 of the
new Larceny Act (24 & 25 Vic. c. 98), which, however,
makes an arbitrary distinction between a conviction for felony
after a previous conviction for felony, and a conviction for
felony after a previous conviction for certain misdemeanors,
the maximum punishment in the one case being ten, and in
the other seven years’ penal servitude. It omits altogether
to provide for the case of a second conviction for misdemeanor.

The substantial lenity and fairness with which the criminal
law is administered ought not to be allowed to protect defects
like these. Times may come in which forfeitures might be
exacted and prosecutors might stand on their strict rights as
to challenges ; nor can there be a better time for abolishing

* P. 146, note to 24 & 25 Vic. c. 96, 8. 108.
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abuses than one when, having become obsolete, they are prac- Cuar. 1v.
tically admitted to be abuses.

The distinction between treason and felony, such as it is, is Treason
simple and obvious. The difference is specific, and is laid 4 felony-
down by acts of parliament which are well understood, and
give rise to no confusion.

The distinction between felony and misdemeanor may appear
needless. It may be asked why all crimes should not be set on
the same footing? The answer to this question will be best Whether
arrived at by considering the principal incidents which the :::,e,,d;sftmc’
law attaches to these classes of offences. The most important ffllP“Y and

are the three following :— meanor
1. Felony involves forfeiture, and misdemeanor does not. Ui be
2. The facilities for arresting a felon are greater than those In what it
for arresting a misdemeanant. consists.

3. The mode of trial for felonies and misdemeanors differs
in many particulars. Felons, for example, must, in general,
be tried upon an indictment or inquisition. Misdemeanants
may be proceeded against by information. Persons accused
of felony enjoy the right of peremptory challenge, misde-
meanants do not; and in general a trial for misdemeanor, as
already explained, much resembles the trial of a civil action
for tort.

- These being the principal distinctions which, in point of
fact, exist between felonies and misdemeanors, the question
is whether it is desirable to preserve them, and if so, whether
the line between the two can be drawn in such a manner as
to avoid the confusion which at present exists?

With respect to forfeiture, it appears desirable to abolish it Abolition
altogether. The fact that it is mever exacted is sufficient fyiore,.
proof that it is practically useless ; a punishment never in-
flicted ought not to be permitted to exist. The abolition
of the law of forfeiture would naturally suggest the removal
of a very serious defect in the present law. As the law gg:\ngﬂx:
now stands, no action lies for a wrong donme, if the wrong sons in-
amounts to a felony. This is justified partly by the unmean- Jf‘e‘;';gl:’g'
ing phrase that the private wrong is “ merged ” in the felony ;
partly by the technical reason that the felon’s property is
transferred to the Crown on his conviction; partly by the
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apprehension that if crimes could be treated as wrongs they
would not be otherwise prosecuted ; partly by the reflection
that the common run of criminals are so poor that no damages
could be got from them, and that the power which the courts
at present possess of ordering the restitution of stolen pro-
perty, or its proceeds, is sufficient for practical purposes.

The last two of these reasons are, no doubt, entitled to
weight, but they might be obviated with great advantage
by giving to persons on whom crimes have been committed
a right, like that which in the French courts is given to the
partie civile, of adding a claim for damages to the claim for
punishment, which is made by the fact of prosecution. The
ahsence of such a right is a special defect in our system,
because its leading characteristic is, that it leaves the prose-
cution of crimes to private persons. Its recognition would
cause no inconvenience or trouble, as the jury which tried
the prisoner might assess the damages which might be re-
covered as in a civil action. The practical importance of
such a measure would not be diminished by the fact, that
in the great majority of cases it would not be used. Most of
the ordinary offences are committed by destitute people, but
cases not unfrequently occur of crimes committed by persons
possessed of a certain amount of property, and it is a great
hardship that those who suffer from them should receive no
compensation. Murder or manslaughter may reduce a whole
family to want, and the infliction of a felonious wound may
deprive a person of his means of living. There is no reason
why the authors of such crimes should not compensate those
who suffer by them when they happen to be able to do so. Such
an alteration would rather encourage than prevent the prose-
cution of offences, and would have all the advantages which
the present state of the law could possibly afford, even if it
were not practically a dead letter. It would also be desirable
that a verdict against the prisonmer should carry costs if the
court chose to impose them, and that a verdict in his favour
should give the court the power of awarding him costs, if
they thought fit ; that is, if they had a positive opinion that
he was innocent. It is a dreadful hardship for an innocent
man to be forced possibly to sell all he has in the world for
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the sake of proving his innocence and to leave the court a Cuar. V.
beggar. This happens seldom, no doubt ; but it does happen
sometimes ; and the court might safely be intrusted with the

power of deciding whether an acquittal meant merely that

the case for the crown had failed, or that the person accused

had established his innocence. The expense to the public

would be trifling, and the moral effect would be considerable.

If the prisoner is convicted, there can be no reason why he

should not be liable to the costs if he is able to pay them.

The law of forfeiture, therefore, supplies no ground for main-
taining the distinction between felonies and misdemeanors.

With the law of arrest, the case is different. It is obvious Law of

that there is a large class of offences which require to be dealt 27Test
with in the promptest manner, and that there are others in
which such promptitude would lead to monstrous oppression.
It is equally important that it should be every man’s right
and duty to arrest, on the spot, a thief, a robber, or a mur-
derer ; and that no one should be molested on such a charge
as libel, or conspiracy, without specific authority from a re-
sponsible person acting judicially.

The differences in procedure in the case of felony and mis- Law of
demeanor are not of such obvious necessity; but, as they Procedure.
exist, some practical difficulty would be found in removing
them. The adoption of the theory that the non-repair of a
highway, or an encroachment on a navigable river, fall within
the province of the criminal law, may be matter of regret;
but the fact that such cases are tried in all respects like civil
actions has, in popular estimation, divested them of any dis-
graceful associations. It would give a needless shock to
public feeling if a surveyor, who denied the liability of his
parish to repair a particular highway, were tried in precisely
the same manner as a common pickpocket.

It must also be borne in mind that when a general dis- Unfore-
tinction has once been introduced into a complicated system (ol
of law, and has been acted on for centuries, it becomes almost of remov-
impossible to say what consequences will be produced by 't?og,.fhsmc'
simply taking it away. No reasonable man would profess to
be able to foretel the exact result of enacting that, after a
given day, all offences should be felonies or misdemeanors.
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It appears, therefore, that the division of offences into
felonies and misdemeanors must be kept up; and that, as
regards the power of arrest, it is a substantial distinction. It
remains to be considered whether any line can be drawn be-
tween them which would avoid the confusion which now
arises. I have already described the origin and history of the
distinction, and have shown that it was founded not upon the
respective importance of the offences comprised in the two
classes, but on the degree of precision with which they were
defined. The object seems to have been to include under the
one name the common run of crimes committed from the
common temptations of passion, and under the other the less
common and definite breaches of the law, which may be
summed up as violations of that general implied command to
respect established rights, obey established authority, and dis-
charge legal duties which results from the existence of every
regular government. It would be highly desirable to main-
tain or restore this distinction, because it corresponds to a
considerable extent with the moral distinction between dif-
ferent classes of crimes explained above. Felonies, speaking
broadly, would belong to the first class, misdemeanors to the
second and third, Theft, arson, or the like, are indelible
stains on the character ; but to have been convicted of a libel,
an assault, a conspiracy, disobedience to an act of parliament,
or neglect of a public duty, is not regarded as in itself a dis-
grace. It may even, under circumstances, be an honour, as
in many cases of political libel. If the line between the two
classes could be drawn with any approach to accuracy, they
would be described in an appropriate and significant way by
the names of felonies and misdemeanors.

Though it is not possible to do this in a fully satisfactory
manner, a great approach to it might be made by providing
that all crimes punishable by death, penal servitude, or im-
prisonment with hard labour, should be felonies, and all others
misdemeanors. Hard labour has generally been affixed by
the legislature to statutory misdemeanors felt to be at once
common and disgraceful, such as perjury, indecent assaults,
or obtaining goods by false pretences. This distinction
would correspond in the main, though not entirely with the



Definitions of particular Crimes. 111

distinction between crimes in which it is desirable or not to Cuar. 1v.
allow of arrest without warrant.

I now come to the definitions of particular crimes. This i8 English
the most unsatisfactory part of our system. The intricacy, gg‘;':r‘t‘;’c"‘f
the extreme technicality, the needless distinctions, and irra- lar crimes
tional incidents annexed to most of our leading definitions of _theirde-
crimes are matters of notoriety ; and it is impossible to deny
that the efficiency of our administration of criminal justice
has been seriously injured by the chances of impunity
which they hold out to criminals, and by the appearance of
caprice which they give to legal decisions.

The principal causes of this state of things are—first, the Causes ot
unsystematic and occasional legislation by which particular }::;f de-
acts were made criminal ; and, secondly, the practice of allow-
ing the principles of the common law to remain in force, when
the legislature introduced into them such extensive exceptions
as virtually to repeal them. In a preceding chapter I have
illustrated the manner in which each of these causes has
operated* I now proceed to consider how the principles,
already explained as those on which crimes should be defined,
might be applied to our law. In order to do this, I shall go
through the most important and characteristic definitions of
the criminal law, describing, in the first place, the general
characteristics of the classes of actions to which they apply,
together with the moral distinctions which belong to them ;
and going on to show what is, and what, in my opinion,
ought to be, the relation between those facts and the existing
state of the law. The definitions which I have chosen for
this purpose are those of treason, the principal offences
included under the acts of 1861, and the three principal com-
mon law misdemeanors—libel, nuisance, and conspiracy.

TREASON.

Resistance to the established government, as I have already Moral
observed, is an act of which the moral character depends upon charmcter
the circumstances of the particular case. In modern times,
and in our own country, it has generally heen a most foolish,
most pernicious, and, therefore, a most wicked thing; but in

* Ch IL p.32.
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some cases it has been highly meritorious, in others it has
been a not ungenerous error. 1t would be absurd to say that
every ignorant peasant or shepherd who fought at Culloden,
or Vinegar Hill, was a wicked man, though no causes could
be worse than those for which they fought. It is worse than
absurd to attempt to deny that every person concerned in the
Revolution of 1688 was a traitor and a rebel in the full sense
of the words, though there was never a better cause. Still
the words Treason and Rebellion undoubtedly connote guilt
in popular estimation,

The moral sentiment which condemns treason and other acts
of the same kind is loyalty, which in the course of time has
been gradually developed into patriotism ; though from obvious
causes the more sober and reflective sentiment is, in this
country, still warmly tinged with personal affection, and with
a proud sympathy with the glory of the oldest and noblest
family in the world. The sentiment of personal loyalty was
carried to the highest pitch in feudal times, and finds its ful-
lest expression in the ceremony of homage which concluded
with these emphatic words: “Faith and loyalty I will bear to
« you and your heirs Kings of England, of life and limb and
“ earthly honour, against all men that may live and die.”
The feeling that personal devotion and attachment through
good and evil was due from every subject to his lord, and
especially to the king as supreme lord, colours great part of
our history; and the special disgrace attached to the words,
treason and traitor, are no doubt derived from the personal
character of the relation, the violation of which they originally
denoted. They indistinctly record an uneXpressed conviction
that a king was a sort of inspired hero, and that to betray his
confidence, or fail to recognise his majesty, was a proof of a
base and worthless character. By degrees, the nation came
to be substituted for the sovereign as the proper object
of this sentiment, and the general popular notion of treason
came to point at acts which might rather be called unpatriotic
than disloyal, in the proper sense of the word. The statute
of treasons reflects the earlier sentiment. The judicial con-
structions put upon it, and embodied with some alterations
in 11 Vic, ¢. 12, are the product of the later.
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Notwithstanding this gradual change of moral sentiment as Cuar. 1v.
to resistance to the government, some of the acts which fall
under the general notion of treason are and always will be
regarded as morally heinous in the last degree. To adhere to
a public enemy, to act as a spy, to betray a public trust to a
foreigner, to assassinate, or conspire to assassinate the sove-
reign, are acts which every one considers atrociously wicked.

Hence the crime of treason, according to what may be called Natural
the natural division of the subject, would consist of the three :i:;x: of
following hranches :—

1. The execution or contrivance of acts of violence against
the person of the sovereign.

2. Acts of treachery against the state in favour of a foreign
enemy.

3. Acts of violence against the internal government of the
country.*

The existing moral sentiment of the country condemns
without qualification acts of the first two classes, but judges
of acts of the third class according to circumstances.

In this case, however, the legislature ought not to notice Legisla-
the moral sentiment of the public. It is right that the {,‘;ﬁ,"n3°,§y
sovereign power should regard and treat rebellion as the most the public
serious of all crimes, and that unconditionally. The sovereign sentiment
power may, no doubt, be wrong—that is, it may act in such a in this casc.
manner that the interest of the public may require it to be
resisted and defeated—but it cannot and ought not to take
this view of itself; and as the criminal law is one of its most
powerful weapons, it is right to use it to the utmost before
submitting. This possibility of a conflict of rights—the right
of the sovereign to command, and the right of the subject
to resist—is the consequence of the imperfect state in which

* Voltaire, in speaking of the career of tho Constable Bourbon, c¢xpresses
part of this distinction with his usual felicity. Bourbon entered the service of
Charles V. after his dismissal by Francis I. Upon this, Voltaire observes :—
“Tous les historiens flétrissent le connetable du nom de traitre. On pouvait
¢l ‘est vrai I'appeler rebelle et transfuge ; il faut donner & chaque chose son
“pnom véritable. Le traitre est celui qui livre le tresor, ou le sécret, ou les
« plans de son maitre, ou son maitre lui-méme & l'eunemi. Le terme latin
“ tradere v’a pas d’autre signification.”—Essai sur les Maurs, c. 123; 7 Volt.
Works (Ed. Lahure), p. 622.

1
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CHar. IV. we live. It will never end so long as men are ignorant, weak,
and wicked. Hence the English law of treason conforms to
the moral sentiment of the nation, not entirely, but as far as
is desirable or possible from the nature of the case.

Relationof It remains to consider how far the natural theory of treason

3?‘233, to corresponds with the law of England in other respects. All

English  the acts which the common notion of treason contemplates

of treason, are included within the definitions of English law, as well as
certain others which never have occurred, and probably never
will occur. It is treason, for instance, to “violate the king’s
companion” or his eldest daughter unmarried, or to slay the
chancellor or treasurer or the judges “ being in their places
doing their offices.” Such provisions are mere antiquarian
curiosities, and deserve no notice ; but these are the only in-
stances in which the legal notion of treason is wider than the
common one. :

,ﬁfﬁﬁf Indeed, there can be no doubt that, till the act of 39 & 40

treason Geo. ITL, repealed, but re-¢nacted with modifications by 11 Vic.

m‘;ggf‘ c. 12, the natural notion was the wider of the two; and this
nition. was, no doubt, the reason which induced the judges to attempt
to stretch the law by the constructions which they put upon
it. It follows that the existing definition of treason is in
substance satisfactory, though in form antiquated, verbose, and
cumbrous. It is, however, well understood, and the trouble and
risk of mistake in recasting it would probably overbalance
the convenience derived from greater clearness and symmetry.
Relationof ~ One point only requires notice. The judicial constructions
a“‘n“’ld::c‘im put upon the act of Edward IIL received the force of express
statutes.  law from the 36 Geo. IIL c. 5, and 57 Geo.IIL c. 6. Those acts
are now for the most part abolished and re-enacted by 11 Vic.
c. 12, which, however, converts into felonies punishable with
transportation for life the acts of rebellion which under the
provisions of the older acts were treason. The act of Victoria,
however, does not affect the statute of Edward IIL, and thus
if a man were indicted for treason in respect of acts which
have been judicially declared to be treason under that statute,
and which are felonies only under the statute of Victoria, the
correctness of some of the old judicial constructions might

again come in question. Probably the difficulty would in



Definition of Murder. 11§

practice be avoided by proceeding under the statute of Vic- Cuar. 1v.
toria. If unot, the judges would certainly uphold the ruling

of their predecessors, a ruling which in a legislative point of

view may be perfectly reasonable, but which appears to me

to violate the words of the act of Edward IIL, and to over-

look the natural and reasonable moral distinction between
violence to the king’s person, and resistance to the authority

of government. This might produce a difference between

the judges and the jury, and would give advocates an oppor-

tunity for speeches ad captandum.

MURDER.

The circumstances under which, and the means by which Morality
human life may be destroyed, are so various, that the ;’;_uuc‘tfo‘,lf
moral sentiment which the act of destroying life excites of human
depends entirely on the state of mind ascribed to the agent. dipends
If he is supposed to have meant to destroy life, and to have on 5;3“ ot
acted from any bad passxon such as personal hatred, jealousy, ascribed to
revenge, the love of gain, &c., the act is regarded with the 28t
strongest disapproval. If he is supposed to have intended
to destroy life, but to have been impelled by sudden fury,
excited by strong provocation, this disapproval is greatly
modified. If he is supposed to have destroyed life unin-
tentionally, the sentiment excited depends on the nature of
the act by which death was caused. The degree of disappro-
bation would vary as the act was, or was not wrong, as it was
or was not accompanied by negligence, and as it was or was
not likely to cause death; and this variation might extend
from disapprobation of the highest degree down to a feeling
of pity for the misfortune of the person killing. A reckless
act, likely to cause death, would produce as much disapproval
as if there had been a direct intention to kill. For example:
if a man wantonly fired a pistol at another person’s head, it
would not make much difference morally whether he meant
to kill him or no. If, on the contrary, a boy throwing a stone
at another in sport unfortunately killed him, the act would
be regarded as deserving of hardly any blame at all. There
is, however, one well-marked distinction amongst these minor
degrees of disapprobation. It is one thing to kill a person

12



116

CHar. IV,

Legal defi-
nition of
murder
corre-
sponds to
moral sen-
timent on
the sub-
ject.

Distinc-
tions laid
down on
the subject.

Intents in-
volving
murder.

Classification of particular Crimes.

by an intentional or reckless bodily injury, inflicted under
strong provocation, and another to kill by some negligent act,
lawful or not, having no immediate relation to bodily,injury.
In point of morality, there is no resemblance between the
conduct of a man who, in return for a violent blow, stabs
another, and that of a carter who goes to sleep on the shafts,
and so allows his horses to run over some one passing along
the road.

The English definition of murder closely corresponds
with the moral sentiment thus described. Indeed the in-
troduction of the term “malice aforethought” into the de-
finition of murder, the history of which I have elsewhere
explained—substantially gave the force of law to the moral
sentiment, the nature of which was specifically determined by
degrees as different cases arose by which its various bearings
were brought to light. This is one of the many instances
which our law affords of judicial legislation, and it must be
owned that in this case it has on the whole been discharged
with skill and discretion. To show how closely the law fol-
lows the distinctions stated above, though with occasional
deviations into needless technicality, I will throw into the
shape of rules the principal distinctions which have been
judicially laid down on the subject.* '

1. Murder is wilful homicide with malice aforethought.

2. Malice means wickedness.

3. The following states of mind have been specifically
determined to be wicked or malicious in the degree necessary
to constitute murder.

(a) An intent to kill, whether directed against the person
killed or not, or against any specific person or not.

(b.) An intent to commit felony.

(c.) An intent illegally to do great bodily harm.

(d.) Wanton indifference to life in the performance of an
act likely to cause death, whether lawful or not.

(¢) A deliberate intent to fight with deadly weapons.

(f.) An intent to resist a lawful apprehension by any per-
son legally authorized to apprehend.

4. The following states of mind have been determined to

* I have followed Mr. Roscoe’s Digest Crim, Ev. 678 —742.



Rules as to Murder.

constitute that lighter degree of malice which is necessary to
the crime of manslaughter.

(a.) An intent to kill under the recent provocation, either
of considerable personal violence inflicted on the prisoner by
the deceased, or of the sight of the act of adultery committed
by the deceased with the prisoner's wife.

(0.) An intent to inflict bodily injury not likely to cause
death under a slight provocation, as where a man striking a
trespasser with a slight stick kills him.

(¢) A deliberate intent to fight in a manner not likely to
cause death, or an intent to use a deadly weapon in a fight
begun without the intention to use it.

(d@.) An intent to resist an unlawful apprehension, or an
apprehension of the lawfulness of which the prisoner had no
notice.

(e) An intent to apprehend, or otherwise to execute legal
process executed with unnecessary violence.

(/) Negligence in doing a lawful act or an unlawful act
not amounting to felony.

5. The following states of mind have been held not to be
malicious or wicked at all, and, where any of them exists at
the time when death is caused, no crime is committed.

(a.) An intent to execute sentence of death.

(®) An intent to defend person, habitation, or property
against one who manifestly intends or endeavours by violence
or surprise to commit & known (¢. e. apparent) felony, such as
rape, robbery, arson, burglary, &ec.

(c) An intent lawfully to apprehend or keep in custody a
felon who cannot otherwise be apprehended or kept in cus-
tody, or to keep the peace if it cannot otherwise be kept.

(d.) Absence of all unlawful or malicious intents or states
.of mind. (This is the case of accident.)

6. Where two unlawful intents or states of mind malicious
in different degrees coexist, the crime is murder.

7. Rule of evidence. Where one person is shown to have
killed another, malice in the higher degree is presumed till
the prisoner succeeds in extenuating it or disproving its exis-
tence altogether.

In the main these rules throw the common moral senti-
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ment into a form as reasonable as any definite form could be,
though the very process of defining a sentiment involves of
necessity a certain number of hard cases. For instance, the
distinction between the cases, which fall under the rule that
wanton indifference to life in the performance of an act likely
to cause death makes the act murder if death ensues; and
those which fall under the rule that negligence in doing a
lawful and in some cases an unlawful act make the act man-
slaughter if death ensues ; is in practice almost imperceptible.
Cases to illustrate the wanton indifference which would
amount to murder are put by the text writers, but in practice
they are extremely rare. I never heard or read of one
which actually occurred. Still the distinction ought to be
maintained, for a case of wanton indifference to life might
occur 8o gross as to outrage public feeling as much as deli-
berate assassination. Suppose, for example, & man were to
set a locomotive engine running by itself along a railway out
of mere mischief, and a train were to be upset by it and the
passengers killed, no more wicked act could be imagined.

So, the cases as to what apprehensions are and what are not
lawful run into very subtle and technical distinctions; but
this evil is an inevitable consequence of fixity of rules of
procedure, and this is absolutely necessary in order to secure
men in the possession of their legal rights. There may be
little moral difference between shooting a police officer, who
arrests on reasonable suspicion that the prisoner has stolen
a shilling, and one who arrests on reasonable suspicion that
the prisoner has obtained a shilling by false pretences; but
there is a wide moral distinction between shooting a police-
man who arrests in the execution of his duty and shooting a
private person who arrests with no authority at all, and it is
hardly possible to draw any definite line for practical pur-
poses between the two classes of cases, except that which
distinguishes a legal from an illegal arrest.

Though the principle of the law appears to be sound, some
details in it call for remark. In the definition of murder, as
characterized by malice aforethought, the word aforethought is
unfortunate; “wilful and malicious” homicide would be
better. The word aforethought countenances the popular
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error that a deliberate premeditated intent to kill is required
in order to constitute the guilt of murder, whereas it is only
one out of several states of mind which have that effect. Tt
18, moreover, an unmeaning word, for the thought, the state
of mind, whatever it is, must precede the act ; and it precedes
it equally, whether the interval is a second, or twenty years.

It is often said that manslaughter is distinguished from
murder by the absence of malice ; but this expression is cor-
rect only if “malice” means one or the other of the particular
frames of mind described above. If the word be taken in its
more extended sense, it is necessary to manslaughter no less
than to murder. A man under provocation stabs another.
This is a wicked act, but not so wicked as if he stabbed him
without provocation. Madness to such an extent as to de-
prive a man of the knowledge of right and wrong would be
admissible in evidence on a charge of manslaughter as much
as on a charge of murder, but this can only be because man-
slaughter includes a kind of malice or evil disposition of
mind. If it did not, an idiot might commit the crime. For
these reasons it appears more correct to say that there are two
degrees of malice, one appropriate to murder, the other to
manslaughter, than to assert that one of the most serious
crimes known to the law is independent of all mental
elements whatever.

The rule which makes every felonious intent malicious, is
open to great objection. Foster’s illustration of its effect is
stronger than any argument on the subject® A shooteth at
“the poultry of B, and by accident killeth a man; if his in-
“ tention was to steal the poultry, it will be murder, by reason
“of the felonious intent; but if it was done wantonly and
« without that intention, it will be but barely manslaughter.”

This inconvenience arises from the unmeaning nature of
the distinction between felony and misdemeanor. A similar
inconvenience arises from the same distinction under another
head. To kill a man in custody on a charge of felony who
cannot otherwise be restrained from escaping is justifiable
homicide. If the charge is misdemeanor it is manslaughter.
To conspire to commit murder is a misdemeanor ; to steal a

* Crown Law, p. 258.
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Cuae. IV. pennyworth of sweetmeats is felony. It is absurd that a con-
stable might lawfully kill a lad to prevent his escape in the
one case, and might be obliged to permit the rescue of a man
in the other though he had loaded arms in his hands.

Improve- In the first case, the law might be conveniently restricted,

;':leg'[‘;tc d by an enumeration of the crimes, in the commission of which

" dcath might be most probably caused, such as burglary,
robbery, attempts to procure abortion, rape, arson, piracy,
certain offences under the head of smuggling, or in general,
any offence for which, on a first conviction, a man might
receive sentence of (say) ten years’ penal servitude, or upwards.
In the second case, the rule might be extended to the case of
all persons who had escaped from a sentence of death, penal
servitude, or imprisonment and hard labour ; all persons who,
previously to the offence for which they were then in custody,
had been convicted of felony ; and all persons who were in
custody on a charge for which they might be sentenced to
penal servitude.

Duels. The rule that a deliberate intent to fight with deadly
weapons is malicious, and that as a consequence, death
inflicted in a duel is murder, is remarkable as an instance
in which the law has had a great influence in bringing
about a change in the moral sentiment of the country, and
the rather, because convictions for murder, by duelling, were
almost unknown. Had it been once conceded that to kill in
a duel is not murder, duels would have been sanctioned by
practice much longer.

Provoca- With regard to provocation, it may, perhaps, be doubtful

tion whether other circumstances, besides the actual sight of
adultery, might not be allowed to have a similar effect. In
one* case it has been held that a father, seeing a person
commit an offence against nature on his son, was in the same
position, and rape, or even seduction, actually witnessed on a
mother, daughter, or sister, might properly be included in the
same category. It is impossible to suppose that the mur-
derer, in such a case, would be executed, and if this be so,
he ought not to be convicted. _

The rule which I have numbered 6, is more commonly

* R. v. Fisher, 8 C. and P. p. 182,
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expressed by saying that, in all cases of provocation, proof of Cauar. IV.
express malice will destroy the mitigating effect which the Fflm:;ﬂent ‘
provocation would otherwise have had. For instance, Stockley
declared that, if Welsh attempted to arrest him again, he

would shoot him. Welsh did arrest him, and Stockley did

shoot him. The warrant was irregular, this was held to

be manslaughter ; but it is questioned by East whether,
notwithstanding the irregularity of the warrant, Stockley

might not have been convicted of murder had the jury
believed that he acted in fact not under fury caused by the
provocation, but from settled ill-will to the man* It appears

to me clear that he might, and that the case is similar to

those in which a man seeks provocation, having a settled

design to kill.+ The question for the jury is the state of the

man’s mind ; and if they think that in fact he acted from

settled ill-will, and that the provocation was only an excuse,

it makes little difference whether it was an excuse which he

looked for, or one of which he took advantage when it fell in

his way.

The rule that wilful killing is presumed to be malicious, is Presump-
sanctioned by the moral sentiment of the great value to be Ho%.°f
set on human life, and is, perhaps, a relic of the old law
which affixed forfeitures even to accidental homicide, partly,
perhaps, from the notion that blood defiles the land, partly
from love of forfeitures.

One point in which the law of murder requires relaxation Suicide.
is the case of suicide. Suicide is by law murder, and a
person who is present aiding and abetting in the act is a
principal in murder, and might be convicted and executed for
the offence. Thus in the not very uncommon case of a joint
attempt at suicide, if one person escapes and the other dies,
the survivor is guilty of murder.} That this is a hard case is
apparent, from the fact that in practice, no one would be
executed for such an offence. Suicide may be wicked, and is

"~ * 1 East, p. 811. 8ee, too, Curtis’s case, Foster Cr. Law, p. 137.

+ Mason’s Case. Foster’s Cr. Law, 182.

3 R v. Dyson. Russ. & Ry. p. 533. It seems, however, that the word
“ murder” in an Act of Parliament does not ex vi termini include suicide.
Burgess's Case, 1 Leigh and Cave, 259.
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Cuar, 1V, certainly injurious to society, but it is so in & much less

Infanti-
cide.

Offences
against

degree than murder. The injury to the person killed can
neither be estimated nor taken into account. The injury to
survivors is generally small. It is a crime which produces
no alarm, and which cannot be repeated. It would, therefore,
be better to cease altogether to regard it as a crime, and to
provide that any one who attempted to kill themselves, or
who assisted any other person to do so, should be liable to
secondary punishment. In this way, substantial punishment
would be inflicted for what may be a serious offence. Juries
would be delivered from a conflict between duty and pity,
and coroners’ juries would be under no temptation to commit
the amiable perjury of finding that the deceased killed him-
self in a fit of temporary insanity.

The case of infanticide also deserves consideration. A
large proportion of the murders committed in England falls
under this head. They are cases in which a woman kills a
new-born child for the purpose of concealing its birth. The
pain, distress, and shame under which the mother of a bastard
child labours at the time of delivery are such powerful in-
ducements to crime, and in themselves produce so much
sympathy for her, that capital convictions hardly ever take
place under such circumstances, and sentence of death has
not, I believe, been executed for a great length of time. The
prisoner is almost always convicted of the misdemeanor of
concealing the birth, or at most of manslaughter. In the first
event she is subject to & maximum punishment of two years’
imprisonment and hard labour. Iun the second the jury, from
motives of pity, strain the law, which is a fresh evil. It
might be made a specific offence for the mother of any
new-born child to kill that child with intent to conceal
the birth, and the offence should involve liability to the
maximum of secondary punishment. If this course is not
taken the punishment for concealment of birth ought to be in-
creased, so that something like an adequate punishment might
be inflicted for the murders which are called by that name.

The definition of those offences against the person which
fall short of the destruction of life, ought to be an easy matter.
The infliction of bodily injury like the infliction of death,
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takes its moral character almost entirely from the state of Cmar.1V.
mind of the person inflicting it. Where grievous injury is }:leﬁgemn
intended and attempted, it makes comparatively little differ- shortof
ence either in the danger or in the guilt of the act, whether it murder.
is actually inflicted or mot. 'Where it is not intended, its

actual infliction is a less offence than an attempt, coupled

with the intention. Still the actual infliction of serious injury

is always, for obvious reasons, a ground for increasing the
severity of punishment, whatever the intent of the criminal

may have been.

Hence this class of offences against the person falls under Natural

the following heads :— gtii"::?; of
1. Murder which has been already discussed. against the
2. Attempts to murder. person.

3. The infliction of grievous bodily harm, accompanied by
an unlawful intent.

4. Attempts to inflict grievous bodily harm.,

5. The infliction of grievous bodily harm.

6. Minor assaults.

The law recognises these distinctions, but it does so in an Legal defi
awkward and intricate manner. I have already explained the ™"
historical causes of this confusion.* I will now show its extent.

It seems hardly credible, but it is, nevertheless, true, that Attempts
till the year 1861, an attempt to commit murder was as ' ™"
sach only a common law misdemeanor, punishable with a
maximum of two years’ imprisonment and hard labour.

Thus if a man attempted, by cutting the rope of a colliery, to
destroy the lives of many persons, he would have been

liable to two years’ hard labour at most; yet at the same

time, to cut, stab, or wound any person, or to cause any
bodily injury dangerous to life, to administer any poison,

to shoot at any person, by drawing a trigger, or in any other

“ manner attempting to discharge loaded arms at any person,”
attempts to drown, suffocate, or strangle any person, with
intent to murder, were capital crimes. This monstrous
omission in the law is now supplied in the most characteristic
manner. Four sections of the 24 & 25 Vic. c. 100, specify as 24 & 15
many as ten or twelve ways of attempting to commit murder, :‘f;:_l'?'

* Sup. p. 46.
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Cuar. IV. on all of which the same punishment is inflicted. The fol-
lowing (the 13th) section allots the same punishment to
attempts to commit murder “by any other means than those
“ gpecified in the preceding sections.”

Illustration  The practical objection to this is, that on every one of the

losaed - preceding sections, more or less subtle and intricate questions
arise, all of which give chances of impunity to criminals A

ss. 14, 18, good illustration is given by the 19th section of the act, which

19- explains the 14th and 18th. In each of these sections, punish-
ment is allotted to persons who shall “discharge, or attempt
“to discharge, any kind of loaded arms at any person,” with
intent either to murder, or to maim. The 19th section explains
what “loaded arms” are, and provides that “any gun, pistol,
“ or other arms which shall be loaded in the barrel with gun-
“powder, or any other explosive substance, and ball, shot,
“glug, or other destructive material, shall be deemed to be
“loaded arms within the meaning of this act, although the
“ attempt to discharge the same may fail from want of proper
“ priming, or from other cause.” This section arose from
decisions of the judges, that arms charged, but not primed
or capped, were not loaded. The decision was probably right.
A loaded arm means an arm ready to be fired ; but why
introduce the discussion about loaded arms at all? All
the clauses about attempts to murder, might be comprehended
in these words. “ Whoever shall attempt to commit murder
“ghall, &c.” This would avoid all questions as to whether
certain acts are an administering of poison, whether a par-
ticular substance is poison, whether the prosecution has
proved a cutting, or a stabbing, or a wounding, and the like,
which arose under the old acts, and which will probably arise
under the new one, though various attempts have been made
to prevent their recurrence.

Infliction Punishment is provided in a somewhat similar manner, for

ﬁ‘;}_’_ﬁd‘l" the infliction of grievous bodily harm, accompanied by an
intent to inflict it, or to resist a lawful apprehension, or
to commit any other crime. Thus one section* is directed
against those who shoot, or attempt to shoot, or wound;
another,} against attempts to choke, suffocate, or strangle ;

* & 18. + 8. 21.
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another,* against using chloroform; another,} against the Cuar.1V.
malicious administration of poison. All, or most of these
cases, might be comprised in a general clause.

One offence against the person requires notice, not on Rape.
account of any peculiarity in its definition, but because it
is a question whether the law might not be beneficially
extended. This is rape. Rape consists in having carnal
knowledge of a woman against her will, which has been held
to mean without her consent.;] No one can have heard many
trials for this offence, without observing that acquittals, on
the ground of consent, constantly occur in cases where the
total impunity of the prisoner is much to be regretted.
Consent is frequently obtained by violence, and a large pro-
portion of the cases which end in an acquittal, might very
properly be described as forcible seductions. If it were made
an offence forcibly to seduce and carnally know a woman,
and if on trials for rape juries might convict the prisoner on
that minor charge, many men who abuse their superior
strength, would meet with a well-merited punishment, which
at present they escape. The matter, however, is beset with
serious difficulties. Though every one who is at all familiar
with trials for rape will understand the nature of the distinc-
tion, it is onme which it is hardly possible to embody in a
definition, and it may be that the adoption of this suggestion
would go some way towards making bare incontinence penal.

THEFT.

. As theft is the commonest of all crimes, there is none
which it is more important to define correctly, and there is

also none of which the definition given by the law of England

is so unsatisfactory. I have already given a sketch of the
manner in which the present theory upon the subject was
developed.§ Before inquiring into the question what the law
ought to be, I will give a short sketch of its present state.

One of the most authoritative definitions of theft is given Existing

“by East.[| “The wrongful or fraudulent taking and carrying law of
“away by one person of the mere personal goods of another theft.

* 8 22. + 8. 23.
% R. v. Fletcher, Bell, C. C. 63. § Sup. p. 49—56. || 2 PL. Cr. 553.
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Cuar. IV. “with a felonious intent to convey them to the taker’s own use
“and make them his own property without the consent of the
“owner.” One of the neatest of the various definitions in which
this has been expressed is given by Mr. Roscoe®*—* the wrongful
“taking possession of the goods of another with intent to de-
“prive the owner of his property in them.” This definition,
however, fails to distinguish the wrongfulness which would
afford ground for a civil action from that which constitutes theft,
and this is just the distinction which is so difficult to put into
words. The word felonious deprives East’s phrase of any claim
to be a definition proper, but it may be explained in the same
way as the word “malice” in the definition of murder.
To eonstitute theft the intent of the taking must be not only
wrongful, but wilfully wrongful. If the taking was as of right
Taking it is not theft. For instance, goods taken under an illegal
mnust nét  distress would not be stolen if the relation of landlord and
right. tenant existed between the parties, or if the distrainer had
reason to believe and did believe in good faith that it existed.
If he had no such belief it might be otherwise. This general
notion involves a specific definition of each of the elements
of which it is composed. A series of cases have settled
what is a taking, and what is a carrying away, and very
subtle distinctions arise upon the subject. To handle a bale
of goods is not theft, because the goods are not carried away.
To turn them over or lift them up is a sufficient carrying
away to constitute the crime.

As taking and carrying away are necessary to the crime, it
is supposed to follow that there is a large class of property,
Real namely land, which could not be the subject of theft, for how
property  could land be carried away? Hence it is laid down as a-
subject of general principle that personal chattels only are the sub-
theft. ject of larceny, and there are numerous cases to show that

title-deeds, trees growing, minerals, &c., are not the sub-
jects of larceny in general, and numerous statutes to pro-
vide that almost all of them shall be so in particular.

The rule that the taking must be out of the possession of

* Dig. Cr. Er. 569. If the word ‘‘undisputed " were inserted before ¢‘ pro-
perty” in Mr. Roscoe’s Definition, it might meet the objection in the text ;
or if ““wilfully " were inserted before ¢ wrongful.”
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the owner, has given rise to the greater part of the technical
‘refinements of the law of theft. In the first place, that which
is not in a man’s possession cannot be taken out of it, but
lawyers classify chattels as being either choses in possession,
or choses in action like debts. Hence debts and the like can-
not be stolen, and therefore bills, notes, and other documents
which are valuable only as evidence of debts cannot be stolen.
This monstrous absurdity is still the law of the land, though
intricate and complicated exceptions to the principle, nearly but
not quite co-extensive with it, have been enacted by statute.

A further consequence of the same principle is that, if the
owner parts with any chattel, his other proprietary rights are
in general unprotected by the criminal law. Hence arose the
complications specified in a preceding chapter,* the general re-
sult of which is that the law of theft is made up of the following
offences, each of which has its own definition and is divided
from the others by scarcely perceptible distinctions.

It is larceny to take and carry away a personal chattel
from the possession of its owner with intent to deprive him
of the property.

It is embezzlement for a servant to convert to his own use
money which he has received on account of his master.

It is a statutory misdemeanor to obtain money or goods,
by false pretences.

Some kind of fraudulent breaches of trust specified in the
larceny act (s. 75 and following) are statutory misdemeanors,

Such being the law of theft, it remains to consider whether
any part of this intrieacy is necessary. To decide this ques-
tion it is necessary to inquire into the moral sentiment on
which the law ought to be founded. This sentiment is
honesty, which requires people to respect each other’s pro-
perty. But what is property ¢ It is common to speak of land,
houses, money, furniture and the like, as property ; but this
is not quite exact. A man's property is the aggregate of
his legal rights over things. * My property in my watch con-
sists in the facts, that I may sell it, or break, or throw, or
give it away, or pledge it, or lend it, and that I may prevent
all other persons from doing any of these things to it, except

* Sup. p. 40—56.
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under circumstances specified by law. If I part with some
of these rights, I have less property in the watch than I had
before ; but I still have some. If, for instance, I pledge the
watch, the right of redeeming it, and the right of having it
safely kept for redemption by the pawnbroker, are still my
property. The right of keeping the watch in his custody, and
of selling it by auction, if not redeemed, are the property of
the pawnbroker. The watch itself is not, in strictness of
speech, ever the property of any one, though it is commonly
said to be so, as long as all beneficial rights relating to it are
vested_in one person.*

A right, being a power conferred by the law, cannot be
wrongfully transferred. The law having given me a power
to exclude all other persons under its jurisdiction from all
interference with my watch, no one can get that power from
me except in ways recognised by the law, as, for instance,
sale, exchange, or taking in execution. But though I cannot
be wrongfully deprived of the right itself, I may be deprived
of the means of exercising it beneficially. If my watch is
thrown into the Thames, it is still mine ; but it is of no use
to me. If a thief carries it off, he does not affect my rights ;
but he renders all of them useless, except the right of having
the watch restored upon his conviction. Hence, the first ele-
ment of theft is the wrongful deprivation by one person of
the benefits derived by another from his proprietary rights
over anything which is the subject of proprietary rights;
or, in other words, over any property. It is obvious, however,
that this element belongs to other crimes besides theft. It
pervades every possible offence against property, and it is
therefore necessary to inquire whether any generally recog-
nised moral distinctions exist between different ways of
wrongfully depriving people of the advantage of their pro-
prietary rights. It appears to me that the following distinc-
tions are broad and exhaustive.

The unlawful deprivation of the advantages of proprietary
rights, may or may not be malicious.

If malicious, it may or may not be with intent to defraud.

* Compare Bentham (Dumont) Traités de législation, ch. viii.—* De la
propriété.”
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As to the general meaning of the word malicious, I need
add nothing to what I said in the last chapter. The cases, in
which one person may wrongfully deprive another of the
advantages of his property without malice, are of every-day
occurrence. A bond fide though mistaken claim of right,
accident, and negligence, are the commonest cases: the proper
remedy is a civil action.

Where the deprivation of advantages is malicious, there is
generally an offence against the law; but there is a wide
moral distinction between cases in which there is, and those
in which there is not, an intent to defraud. It would be an
abuse of language to say that to injure a picture was the
same crime as to carry it off, and sell it ; nor could the word
“fraud ” be applied with any propriety to the first of these
acts. The proper notion of fraud is not a bare deprival of an
advantage, but an illegal and malicious transfer of an advan-
tage from one person to another. Thus the moral notion of
theft might be defined as an illegal and malicious transfer of
any of the advantages, derived from property, from the person
entitled to them to some other person. This phrase, though
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probably correct, i8 no doubt peculiar, and is based upon °

a view of the nature of property not usually understood. For
practical purposes it might be thrown into the following
shape, which I venture to suggest as a definition of the
crime :(—

To steal is unlawfully, and with intent to defraud, by
taking, by embezzlement, by obtaining by false pretences, or
in any other manner whatever to appropriate to the use of
any person any property whatever, real or personal, in posses-
sion, or in action, so as to deprive any other person of the
advantage of any beneficial interest at law, or in equity, which
he may have therein.

The effect of adopting this definition would be to include
under one description all the cognate offences which at
present make up the crime of theft. Its terms would include
larceny, embezzlement, false pretences, larceny by bailees,
fraudulent breaches of trust, and offences by factors, agents, and
bankers, and thus five or six useless and intricate distinctions
between cognate crimes would be abolished. It would also
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Cuar. IV. do away with all the technicalities about the kinds of pro-
perty which are the subject of larceny, and with those which
arise out of the obscure doctrine of possession.

Examina. 1D order to show how this would be affected, it will be

gggﬁg its pecessary to go through the different parts of it.

) To steal 73.] The object of having a new definition of theft
itself, instead of evading the consequences of the old one,
is to put the law on the subject on a sound and reasonable
foundation.

¢ Unlaw- Unlawfully.] The object of this word is to confine theft to

fully.”  illegal acts. If it were absent, the definition might be satisfied
by merely immoral acts. For instance, a person might accept
a present of money with an intent in his own mind to defraud
some person to whom it would otherwise have been paid.

“Intentto  And with intent to defraud] These words might appear

delraud." ot first sight little less general than the word felonious”
employed in the definition as it stands by the present law.
Experience has shown that this is not the case. They are
constantly used in criminal law. For instance, in many sec-
tions of the forgery act.

i';:y&g,‘," By taking, by embezzlement, by obtaining by false pretences,

’ or in any other manner whatever to appropriate] This might
be shortened by substituting for the whole phrase the word
“to appropriate,” but it is desirable to specify the commonest
forms of appropriation in order to prevent any misconception.

Taking. By taking.] The present definition of theft includes carrying
away, or as it is called, “asportation;” but this is perfectly
useless, and is injurious as it gives rise to needless subtleties.
The line where innocence ends and crime begins must be
more or less arbitrary, but the act of taking is a more con-
venient and definite boundary than the act of carrying away.

False pr- By obtaining by false pretences] This expression has been

fences. proximately reduced to certainty by judicial decisions. It
certainly involves distinctions of considerable subtlety, and
the courts have found great difficulty in drawing the line
between a false pretence and a mere lie. The well-known
case of R. v. Bryan,* affords a good illustration. In this case,
it was held not to be a false pretence to pretend that certain

* Dear. & Bell, C. €. 265,
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plated spoons had as much silver on them as “Elkington’s cuar. 1V,
A” (a well-known description of spoons differing from others
in the quantity of silver which they contain). If he had
pretended that the spoons were “Elkington’s A,” it would
have been a false pretence. This difficulty, however, is in-
herent in the nature of the subject, and is one which no
skill on the part of the legislature can avoid. It is clear that
mere lying ought not to be a crime, but it is equally clear
that the moral sentiment of the public ought not to recognise
any wide distinction between a liar and a thief. Hence the
distinction between theft and lying must be a distinction
without much moral difference, but this is no reason for add-
ing a subordinate distinction between theft effected by lying
and theft effected without lying. By including false pre-
tences in the definition of theft, the difficulty of distinguish-
ing between two substantially similar crimes is avoided, and
the difficulty of distinguishing between acts legally innocent
and one form of legal guilt is not increased.

Or by any other means whatever to appropriate] This in- Other ap.
cludes all cases in which the physical custody or possession Erob™*
of property is separated from its beneficial ownership. It
would include a great variety of fraudulent breaches of trust,
many of which are now unpunished, or are punished if at all Fraudulent
by special enactments, the construction of which is doubtful :’,’::tfh“ of
The word “appropriate” is already known to the criminal
law, as it is employed in several clauses of the larceny-
act, for instance, in s. 80, which applies to fraudulent
trustees. The object of punishing fraudulent breaches of
trust has heen partially provided for by several late enact-
ments, The only argument entitled to attention which
could be advanced against it was, that people might take
security by bond or otherwise for the fidelity of those whom
they trusted, and that the criminal law is not intended to
supply the place of private prudence. In the first place
however, this is not true. _ Cestus que trusts, and legatees, are
generally at the mercy of trustees and executors whom they
have not chosen. In the second place, if it were true, there
is no reason why the sureties themselves should not be pro-
tected by the criminal law. No doubt they undertake the rela-

K2
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tion voluntarily ; but if a man knows, that before he can be
made responsible, the person for whom he is bound must com-
mit a crime, he is more likely to be willing to be surety. One
great use of the criminal law is to guarantee the stability of
the different relations of life; and there is no reason why so
common and important a relation as that of suretyship should
not be so guaranteed as well as others. Some of the most
cruel robberies ever committed have been committed by
fraudulent trustees. Their acts have frequently reduced whole
families from comfort to want, and even now such criminals
enjoy comparative safety.

Assuming that fraudulent breaches of trust ought to be
punished, the convenience and importance of including them
under the common definition of theft is evident. In the first
Place, it is always desirable to call things by their right
names ; and, in the second place, it is far more easy to bring
a particular case within the terms of a wide general definition
than to bring it under a comparatively intricate special one.

To the use of any person.] I introduce these words instead
of the more natural words, “to appropriate to kis own use,” to
meet the case of a person stealing goods for another, or
fraudulently conveying trust property to some person not
entitled to it. The main object of the clause is to distinguish
theft from malicious mischief. The rest of the definition
would be satisfied by a man’s breaking a statue or vase.

* Any property.] This would include all property whatever,
real or personal, in possession or in action; and so do away
with all the cases which show what is not the subject of
larceny; and with the necessity for cumbrous statutory excep-
tions to a principle which, though admitted to be absurd, is
left existing. There is no reason why real property should
not be stolen as well as personal property. One of the curses
in the commination service is directed against the man who
“removes his neighbour’s landmark,” and so steals his land.
There are at the present day few landmarks in this country ;
but suppose that a man unlawfully, and with intent to de-
fraud, builds a wall in such a manner as to inclose a strip of
land to which he knows he has no right, why should he not
be indicted for stealing the land ? - Suppose (and the case is
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a real one) two traders in difficulties sell an estate of which

one is trustee and the other tenant for life, and put the
money into their business, thereby defrauding an infant
remainder-man. They have stolen the estate and the pro-
duce of it as much as if they had picked a pocket. The
existing rule proceeds on the ground that a principle cannot
be true, because it is difficult, in fact, to apply it. It is per-
fectly true that real property is seldom the subject of larceny,
but it is as capable of being stolen as anything else. It
would be as wise to declare that a mass of iron, weighing a
thousand tons, is not the subject of larceny, because no one
could carry it away.
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The case of wild animals is one of considerable difficulty. Game.

At present, fere nature are no one’s property. The simplest
plan would be to consider them as the property of the person
over or in whose soil they are at any given moment. This,
however, would apply to a sparrow as well as to a pheasant,
to a minnow as well as a salmon; and it would certainly be
difficult to get a jury to convict a boy of stealing one roach,
the property of the lord of the manor. The question is one
of policy rather than law. The symmetry of a definition is
of far less.importance than the general feeling of the public.

8o as to deprive any other person of the advantage of any be- Theft by s
neficial interest which he may have therein at law, or in equity.] m.er..

As T have already observed, an unlawful act cannot (except
in peculiar instances) alter the rights of an owner; but
it may destroy all, or some, of the advantages which he
derives from them. The object of these words is to make it
theft in a person who has proprietary rights in a thing to deal
with it in such a manner as to transfer the advantage of the
co-existing rights of others, leaving him at the same time at
liberty to deal as he pleases with his own rights. For instance,
a pawnbroker might be guilty of theft under this definition,
if he parted with a pledge in such a manner as to defeat
the pledger’s equity of redemption: but not if he parted
with it without prejudice thereto.

~ In law or in egquity] No doubt inconvenience mlght
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arise under these words from the singular division of our
law into two parts, which differ principally in name. There
is always a difficulty, as in the case of obtaining goods by
false pretences, in drawing a line between immorality and
crime, and, no doubt, if equitable interests were made the
subject of larceny, it might be hard to say of some acts
whether they were thefts or breaches of contract. By the
terms of the definition, however, this question could arise
only where there was an unlawful act, coupled with an
intent to defraud, and there is no reason why the legislature
should be anxious to confine the inconveniences of dishonesty
to restitution as distinguished from punishment. If a shop-
keeper who chooses to lie, or a vendor who, with intent to de-
fraud, sells an estate twice over, escapes from punishment, he
has no right to complain that he has found some difficulty in
persuading the court that he is only a cheat, and not a thief.
The difficulty exists under the present law ; for under sec. 80
of the Larceny Act, any one who, being a trustee, shall, with
intent to defraud, convert, or appropriate the trust property to
his own use, or the use of any other person than the cestus
que trust, is liable to seven years’ penal servitude; but this
must be taken in conjunction with the definition of a trustee
given in sec. 1.

It would be easy to guard this part of the proposed defini-
tion against abuse by affixing a proviso similar to the one
contained in the latter part of this section, which provides
that no prosecution for any offence against the section shall
be commenced without the sanction of the Attorney-General,
and of the Court or Judge before whom any civil proceeding
shall have been taken against any person to whom the section
may apply. It would, perhaps, be better to throw the burden
of getting the intervention of the Attorney-General on the
accused. If a man commits a crime, the presumption is that
he ought to be punished, and it lies upon him to show special
reasons why he should not. However this may be, it would
be a great improvement to show, by including them under
the same definition, that thefts by trustees resemble common
thefts in all essential particulars, though some acts may fall
under the definition, which it may be desirable not to punish,
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It is desirable, in concluding this subject, to offer some
general observations on the scope of the proposed definition.
It differs from the existing law in two principal respects.
The first is, that it takes, as the test of criminality, an intent
to defraud at the time of the appropriation of the property,
and not at the time of its asportation. The second is, that it
views, as the subject-matter of larceny, the beneficial interest
of the proprietor, and not his specific right of possessing a
specific thing. I will illustrate each of these points.

1. The proposed definition has regard to the intent at the
time of appropriation, and not at the time of asportation. As
the law now stands, if possession is obtained without an intent
to defraud, no subsequent fraudulent dealing with the article
will be theft. Thurborn® picked up a note which he supposed
to be lost, and afterwards, hearing who the owner was, changed
it and took the money. This was held not to be larceny,
because the original taking was not criminal. By the pro-
posed definition, the taking would not be theft if the goods
were bond fide believed to be lost ; for where property is lost,
the owner’s beneficial interest in it is at an end ; but the con-
version afterwards, when the owner was known, would have
been an appropriation to the finder with intent to defraud the
owner of hia right to have the note returned, or, at least, kept
safely for him ; and surely this is the reasonable distinction. -

In the case above mentioned, of the secretary to the local
Missionary Society,t who appropriated to himself the money
which he ought to have paid to the parent society, and in all
other cases of the same sort, the ground of the decision that
such conduct is not theft, is that the trustee might do as he
liked with the specific coins—the sovereigns of which the sum
consisted. This is quite consistent with the general theory
of the common law, but it is surely unreasonable. Two men
receive 100L. in bank-notes ; each appropriates to himself those
bank-notes ; but the honest man pays an equivalent in the
shape of a hundred sovereigns to the account of the Society
at the Bank, and the rogue does not. Here, in each case, there
is an appropriation to the trustee of that which belongs to

* Thurborn's case, 1 Den. C. C. 887,
+ R. v. Garrett, 8 Cox. C. C. 368, sup. p. 55.
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others; but the payment of an equivalent shows that in the
first case there is no intent to defraud, and the absence of such
a payment shows that in the other case there is. A defi-
nition which recognises this distinction is better than one
that does not.

2. The proposed definition looks not to mere local removal
of a specific chattel, but to the fraudulent transfer of a bene-
ficial interest. The secretary of a friendly society receives 100Z
in gold. He changes it into notes. He pays the notes to a
banker, and so substitutes for the notes the credit on the Bank.
He buys Exchequer-bills with the balance at the banker's.
Finally he sells the Exchequer-bills, and applies the proceeds
to his own use. The common law says upon this to the
original owners : Your property was in the original sovereigns.
The moment you parted with them the criminal law ceased
to protect you. Why should not the criminal law recog-
nise the substituted fund as a court of equity would? The
owners of the sovereigns had a beneficial interest in equity in
the notes, the bankers credit, the Exchequer-bills, and the
produce of the Exchequer-bills, and as soon as the treasurer,
with intent to defraud, appropriated to his own purposes any
one of these funds, he committed theft according to the
proposed definition.

The case of R. v. Philips* (which has been followed in
subsequent cases) affords another illustration of the difference
between the common law and the proposed definition. In that
case 8 man took a horse from a stable, rode him thirty miles,
and left him at an inn to take his chance of being found by
his owner. It was held that this was not larceny, because
the intent was to usurp a temporary, and not a permanent,
dominion. According to this case a servant might pledge his
master’s plate, intending to redeem the plate after ten years,
and in the meantime to go to Australia with the proceeds, and
yet be acquitted of larceny, if he could persuade the jury
that such was his intention. According to the proposed
definition the right to the use of the horse or the plate during
the limited time would be as much the subject of larceny as
the use of it for an indefinite time. It may be said that this

* 2 Ea, P. C. 662.
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would make it theft for a man to borrow his friend’s book for
an hour without leave. The answer is that the transfer of
advantages must by the definition be with an intent to
defraud, and the question in such cases would be, whether,
considering all the circumstances, the accused might not
fairly consider that he had an implied authority to do as
he did. If so, he ought not to be convicted. No doubt it is
possible to put difficult cases. For instance, a servant wears
his master’s coat for a night. He cannot have supposed that he
would have had permission to do so, but it would be hard to
call this felony; yet, no doubt, it falls within the definition,
The answer to this is, “De minimis non curat lex” If a
man uses a sheet of note paper to write a letter without leave,
his act falls within the present definition of larceny.

In one point, at least, the proposed definition of theft would
be narrower than the existing one. A servant takes his
master’s corn against orders to feed his master’s horses. This
has been held to amount to theft. It would not be so under
the proposed definition, for there is no transfer of any advan-
tage from the owner to some one else. It is merely a change
in the mode of his enjoyment of his property.

The proposed definition would not include breaches of con-
tract, however fraudulent, where the intention of the parties was
that the property in the subject matter of the contract should
change hands. It would not be defeated by the intervention
of a contract, where the intention of tre parties was that
the person out of possession should retain a beneficial interest
either in the very subject matter of the contract (as in the
case of bailments), or in specific equivalents substituted for
it, as in all contracts in the nature of trusts.

If theft were once satisfactorily defined, a great part of the
Larceny Act would become superfluous, and might be repealed.
This would be the case with all the sections which introduce
exceptions into the common law principles which the defini-
tion supersedes. For instance, sections 27 and 28, which
make it larceny to steal written instruments, would become
needless. So would the sections, which apply to stealing live
animals, and fruits, vegetables, or shrubs growing. It would
still be desirable to retain sections specifying circumstances
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cuar. 1V. of aggravation involving liability to increased punishment ;
but they might be considerably simplified. If all property
alike were the subject of larceny, independently of special
enactments, it would be easy to introduce general provisions
regulating the punishment by the value of the article stolen.
It would be tedious to show in detail how this would act, but
a single instance will illustrate the character of such altera-
tions. There can be no good reason why stealing a dog, worth
perhaps many pounds, and regarded by his owner with strong
personal regard, should be less criminal than stealing the
dog’s collar, worth perhaps half-a-crown, and regarded with
no feeling whatever.

Present The principal aggravations, now in force, are either in

Aggrava:  yespect of the nature of the thing stolen, as in the case of

theft, cattle, goods in the process of manufacture, and wills; or in
respect of the manner in which they are stolen, as with or
without arms and violence; or in respect of the place from
which they are stolen; as from the person; in a dwelling-
house to the value of £5; in a church or chapel ; from a ship
in harbour, and from a ship in distress; or in respect of the
person by whom they are stolen, as in the case of agents,
bankers, and fraudulent trustees, servants, public officers, and
persons previously convicted.

No general It is remarkable, as a serious defect in the law, that there

P owalue, 18 10 general provision making the value of the article stolen
a substantive cause of aggravation of punishment, though it
is frequently one of several circumstances which collectively
have that effect. Considering the enmormous frauds which
have become frequent of late years, to steal to the value of
£100 or upwards might well be made a separate offence.

Alterna. If the adoption of an entirely new definition be thought too

ﬁ"et Mg~ greata change, much good might be done by enacting simply

%% that all acts which at present are either larceny, embezzle-
ment, obtaining goods by false pretences, or offences by frau-
dulent trustees and bailees shall be thefts; and that any person
may be convicted on an indictment for theft who is proved to
have committed any of these offences. This would in practice
do away with the distinctions between these crimes, and
supersede the cases by which they are explained.



Definition of Burglary.

One offence against the Larceny Act deserves special notice
on account of its frequency, its importance, and the charac-
teristic intricacy in which it is involved, by the intermixture
of the defective common law definition and the statutory pro-
visions intended to remedy its defects. This is burglary.

The common law definition of burglary is “breaking and
“ entering the mansion-house of another, or (as some say) the
“ walls or gates of a walled town in the night, with intent to
“ commit some felony within the same, whether the felonious
“intent be executed or not.”*

Many questions arose as to the precise extent of the expres-
sions, “ mansion-house,” “night,” and “breaking and entry.”
The “night” is now defined as the interval between nine
P.M. and six AM.; but all sorts of subtleties arose upon the
acts necessary to constitute a breaking, and still form part of
the law. For instance, it has been held that, where a sash-
window was open about two inches, and the prisoner raised
the sash far enough to get in, and got in, there was no break-
ing ;4 but where a man got his hand in through a broken
pane, and undid the latch, and opened the window, the un-
doing of the latch was a breaking.} Getting down & chimney
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the roof is not.§ In order to remedy the encouragement to
crime to which these distinctions gave rise, a clause has been
introduced into the last Larceny Act,| by which to “enter
any house in the night, with intent to commit a felony,” is
made a substantive felony, punishable by penal servitude for
seven years.

- This is an excellent instance of the way in which, by the
combined operation of common and statute law, definitions
of crimes are made, as it were, to stand on their heads. The
common law being & very rude system, involving great
severity of punishment, affixed special names to complications
of crime. The statute law took the complicated definition as
the starting-point, and invented minor offences to fill up the
gap left by the common law. This is obviously an inversion

* Hawkins’ PL Cr. 199. :

+ R. v. Smith, 1 Mo. Cr. C. 178, 1 R. ». Robinson, ib. 327.
§ R. v, Sprigg, 1 Mo, and Ro. 857. Il & 54,
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Cuar. IV, of the true process. It is as if a naturalisf were to define a
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thorough-bred race-horse before he defined a horse, and were
then to define a horse by describing him as a thorough-bred
race-horse, in which certain qualities were absent. The
generic offence in the present case is felony in general, the
aggravations are felony in a duwelling-house ; entering a
dwelling-house with infent to commit felony; entering a
dwelling-house and committing felony ; entering a dwelling-
house by might, with intent to commit felony; entering a
dwelling-house by night and committing felony ; breaking and
entering a dwelling-house, with intent to commit felony ;
breaking and entering a dwelling-house, and committing
felony ; and the same by night.

If such minute subdivision of similar crimes is desirable,
it should be effected in this order. As it is, the various
offences enumerated occupy six sections (51-7), each of which
creates several distinct and cumbrous offences, the only
substantial distinction between them being an immaterial and
irrational one as to the maximum of punishment. Where the
breaking is accompanied by a commission of the felony, the
maximum punishment is fourteen years’ penal servitude;
where there is only an intent to commit, it is seven years.
By rejecting from the definition the useless and intricate term
“breaking,” the law might be reduced to the following simple
and reasonable form : —

‘Whoever shall enter any dwelling-house, &c., with intent
to commit any felony, shall, &c. (be liable to penal servitude
for fourteen years.)

‘Whoever shall enter any dwelling-house, &c., by night, with
intent to commit any felony, shall, &c. (penal servitude for
life.)

Whoever having committed any felony in any dwelling-
house, &c., shall leave the said dwelling-house after, and
in consequence, of having committed the said felony,
shall, &c.

This last clause conveys the real meaning of the clauses
directed against breaking out of a dwelling-house. This pro-
vision is very harsh. The gravity of the crime of burglary
congists in the entry. If a person already in the house,
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a lodger for instance, opens the door and runs out to escape, Cuar. IV.
it is altogether a different matter.

As burglary of every degree involves (most properly) penal
servitude for life, it is useless to add other circumstances of
aggravation. Where burglary was committed by armed men,
to the number of two or more, it used to be punishable with
death, till the year 1861.

FORGERY.

Forgery and offences against the coinage are substantially Forgery.
no more than particular ways of committing theft, as I have
defined it. Indeed, if there were no special provisions on the
subject, many cases of forgery, and all cases of uttering bad
money, would be punishable as cases of obtaining goods or
money by false pretences. Hence there is little moral dis-
tinction between these crimes and common thefts ; and they
fall under the second of the three heads under which I classi-
fied crimes in general—acts, namely, which are forbidden by
the legislature, not by reason of their moral enormity, but for
the specific purpose of discouraging a particular way of doing
immoral acts on account of the great danger and inconve-
nience to the public which it involves. Hence in criticising
these definitions, the question of moral distinctions does not
occur. The only question is, how far they effect the specific
purpose for which they are intended.

The statute on forgery is excessively and needlessly intri- Intricacy
cate. The offence of forgery at common law was very simple, g:: é,tfgt;‘:;

- it consisting in “ a making malo animo of any written instru-
“ment, for the purpose of fraud or deceit.”* As commerce
increased, fine and imprisonment were considered insufficient
punishments for so dangerous an offence, and the forgery of
wills, deeds, and mercantile instruments, was made a capital
felony. The terms employed to specify the instruments, to
forge which was felony, were numerous, and more or less
indefinite ; and a great number of questions have arisen as to
whether or not particular instruments were included in the
terms of the statute.

* 2 East. I. C. 852,
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The existing statute contains fifty-six sections, of which no
less than twenty-four consist of enumerations of particular
classes of instruments, which it is felony to forge. For instance,
the forgery of wills, the forgery of legal proceedings, the forging
of registers, the forging of bank-notes, are all forbidden by
separate sections, each worded with the most elaborate minute-
ness, so that numerous questions might arise upon the appli-
cation of every clause to any particular instrument. In every,
or almost every, case, the punishment is the same, ranging
from penal servitude for life downwards; and no forgeries
can be tried at the quarter sessions. Hence the greater part
of this law is perfectly needless, and might be condensed into
one section as follows :

“Whosoever maliciously, and for the purpose of fraud or
“ deceit, shall forge anything written, printed, or otherwise
“ made capable of being read, or utter any such forged thing,
“ knowing the same to be forged, shall, upon conviction, be
“ sentenced to penal servitude for life, or for any other term
“ not less than three years, or to imprisonment, with or with-
“ out hard labour, for any term not exceeding two years.”

This enactment might appear to be objectionable on the
ground of its severity, for it would subject to penal servitude
for life all persons guilty of common law forgeries, which
are often offences of small importance. The answer is, that
this is one of the cases in which the wide discretion, with
which the judges are entrusted as to punishment, may be
used to simplify the law. The definitions of manslaughter
and burglary are as wide as the proposed definition of forgery,
and involve as wide a range of punishment. A boy who un-
fortunately kills another by throwing a stone at him, or one
who pushes his hand through a pane of glass to steal a penny
loaf at five minutes before six on a summer morning, is liable
to penal servitude for life. On the other hand, a man who,
in the course of a fight, knocks another down, stamps on his
stomach when he is down, and kicks his skull into his brains ;
or a gang of professional robbers who, at midnight and armed,
break into a dwelling-house, threaten all its inmates with
death, and strip it of all its contents, might escape with a
day’s imprisonment without hard labour. In practice, no in-
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convenience arises from this. The judges are quite competent
to apportion the punishment to the crime; and the incon-
venience of reposing that confidence in them is a less evil
than the multiplication of technical distinctions which in-
evitably results from the multiplication of the definitions of
crimes.

OFFENCES AGAINST THE COIN.

Offences against the coin stand on a very peculiar footing.
They have been reduced to the form of a regular occupation ;
and, in order to deal with them effectually, it is necessary to
attach penalties to a great variety of acts—such as being in
possession of coining-tools and the like—which in themselves
would be innocent. Hence there is less room for condensation
in this branch of the criminal law than in almost any other.
Many sections of the Forgery Act, relating to the fabrication
of paper resembling Bank of England paper, the engraving of
plates, &c. for printing forged notes, and other matters of the
same kind, would be placed more appropriately under this
head than under the head of forgery.

MALICIOUS INJURIES TO PROPERTY.

The law on this head includes, of necessity, a good deal of
special definition, on account of the infinite variety of shapes
in which property is enjoyed, and of modes in which it may
be injured. Still it is by no means impossible to frame
general enactments on the subject; and one of the most
sweeping and salutary provisions in the new criminal statutes
is to be found in the act which refers to this subject (24 & 25
Vic. c. 97, 8. 51). It provides, that “ whoever shall unlawfully
“ and maliciously commit any damage, injury, or spoil, to or
“ upon any real or personal property whatsoever, either of a
“ public or private nature, for which no punishment is herein-
“ before provided, the damage being to an amount exceeding
“ £5,” shall be liable to two years’ imprisonment and hard
labour, if the offence is committed by day; if the offence is

committed by night, to penal servitude for a maximum of five
years.
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The other enactments are needlessly intricate, for the same
reason which applies in the other cases. The most important
crime of the class in question is Arson. Its definition at
common law is, maliciously and voluntarily burning the house
of another by night or by day.®* The word “house ” being re-
stricted to dwelling-houses, a number of statutes were passed
punishing the burning of buildings, of various kinds of agri-
cultural produce, and of mines. These provisions fill the first
eight, and also the 16th, 17th, 18th, and 26th sections of the
Consolidation Act. The general effect of these sections is to
make arson in general punishable with penal servitude for
life ; but the 6th section inflicts fourteen years’ penal servi-
tude only, on arson committed on “all other buildings” than
those specified in the first five, These first five sections specify
churches, chapels, dwelling-houses, out-houses, manufactories,
farm-buildings, railway-stations, public buildings, and many
others. Burning vegetable produce (such as ricks) is punish-
able with penal servitude for life; but in the case of burning
crops, the maximum is fourteen years. In this case, as in the
cases of burglary and manslaughter, there could be no harm
in having the same maximum in all cases. If this were done,
the twelve sections involving several subtle distinctions might
all be condensed into one, as follows :—

Arson is the malicious and unlawful setting fire to any
real property, (this would include all buildings, mines, and
growing crops,) or to any vegetable produce, stacked, or other-
wise stored for use; or to any personal property so connected
with, or adjacent to, any real property that, by setting fire
thereto, such real property would be endangered.

‘Whoever commits arson shall (penal servitude for life, &c.)

Whoever attempts to commit arson shall (penal servitude_
for fourteen years, &c.)

MISDEMEANORS.

I come now to describe some of the crimes which are di-
rected against the general implied command, which is the
very essence of the law, to respect established rights, and

* 1 Haw. PL Cr. p. 137,



Misdemeanors.

obey established authority. Their general name—Misde-
meanors —bad behaviour—happily describes their general
character. The principal offences included under this head
are libel, conspiracy, and nuisance.

The connexion between them may not, at first sight, be
apparent, but a comparison of their definitions will show that
though, in some respects, they are dissimilar, the essence of
all the three offences is the same. Speaking of libel, Sir
‘William Russell says,* “ The ground of the criminal proceeding
“ is the public mischief, which libels are calculated to create,
“in alienating the minds of the people from religion and
“ good morals, rendering them hostile to the government and
“ magistracy of the country, and where particular individuals
“ are attacked, in causing such irritation in their minds
“as may induce them to commit a breach of the peace.”
He says of conspiracy:{ “The conspiring to obstruct, pre-
“ vent, or defeat, the course of public justice, to injure the
“ public health, . . . or to effect any public mischief, . . . are
“ offences punishable by indictment. . . . It is laid down in
“ a book of great authority that all confederacies whatsoever
“ wrongfully to prejudice a third person, are highly criminal
“ at common law.” He says of nuisance :} “ Public nuisances

“may b® considered as offences against public order and.

“ economical regimen of the State, being either the doing of a
“ thing to the annoyance of all the King’s subjects, or the
“ neglecting to do a thing which the common good requires.”

Thus, each of these offences is based upon the notion of a
normal state of repose and regular order, which it is criminal
to disturb either by writing, by any combination, or by any
wilful act or omission.

The gist of the legal offence has little or nothing to do with
the moral character of the acts punished. So much is this
the case, that if the criminal law had been the product of a
single mind, all these three offences and some others of the
same sort (as riots, unlawful assemblies, and seditious words)
might have béen included under one head. They might all
have been treated as common nuisances—communia nocu-
menta—injuries by private persons to the general interests of

* 1 Russ. Cr. 220. + 11 674, ¢ t1818
L
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the public. It is fortunate that this was not so, for the
existence of an offence so vague and wide would have given
the courts of law almost despotic power. In this instance the
narrowness and special character of our definitions of crime
has accidentally been a great public benefit.

As to the definitions themselves they are still vague in the
extreme, and with the exception of the definition of nuisance
they affix criminality, not to guilt, but to particular ways of
doing guilty acts. Several observations arise on each of
them. The definition of libel naturally recals the great con-
tests which took place in the last century as to the respective
functions of judges and juries in trials for that offence. They
led to the Libel Act 32 Geo. III., c. 60, which, together with
the later act of Lord Campbell, 6th and 7th Vie. ¢, 96, forms
the foundation of our present law on the subject. The points
of that discussion are still of interest, not only on account of
the ability which they displayed, but because they throw a
strong light on some of the leading principles of English
criminal law.*

The great question at issue was in what sense the jury
were the judges of the intent of the publisher of the alleged
libelk. ILord Erskine contended that they had a right to
acquit any one of whose motives they approved, and that
they had also a right to infer those motives from the character
of the publication.

The view of Lord Mansfield and the other judges seems
to have been that, by the law of libel, writings of a certain
character, as, for instance, unfavourable criticisms on the
king’s conduct, were absolutely forbidden, so that every man"
who intentionally blamed the king’s conduct must have had
in his mind what the law described as a criminal or malicious
intent, whatever the jury might think of its expediency or
moral character. Hence, upon a trial for libel, the judge
would say, in general, it is forbidden to censure the king, and
this writing does censure the king, and is therefore mali-
cious. Thus, the only questions left for the jury would be

* For Lord Erskine's view, see the Dean of St. Asaph’s case, 21 8. T. 847.
For that of the judges, see their opinions delivered n the House of Lords
in 1789, 22 8. T, 297,



Law of Libel.

the question of publication, and of the meaning of the
inuendos.

It was conceded that the jury might and ought to look
at the whole libel and its context, for the purpose of ascer-
taining whether (maliciously or otherwise) it did in fact
relate to the king, the government, or to the other person
“of and concerning” whom it was charged to be written, and
it was also undisputed that the truth or falsehood of the
libellous matter was irrelevant. Indeed the maxim, the
greater the truth the greater the libel, still obtains, subject to
the important restrictions contained in Lord Campbell’s act.

It appears to me that, as a merely legal question, the
Jjudges were right and Lord Erskine wrong. Every analogy
on the subject points to the conclusion that it is for the
legislator and not for the judge to decide what classes of
actions are and what are not criminal; and when a class of
actions is decided by the legislator to be criminal, it is
virtually decided by the same authority that the states of
mind which lead to such actions are wicked or malicious.
Hence, when the legislator forbids a class of actions in
general terms, it falls in general to the judges, as subordinate
legislators, to reduce that generality to the degree of certainty
which is required for practi¢al purposes, and to specify both
the classes of actions and the classes of motives which the
legislator meant to forbid by his general prohibition. The
greatest confusion would be introduced into the administra-
tion of justice, if the jury, as judges of the fact, decided upon
the special circumstances of every offence, whether or no it
- was malicious. In all other parts of the law the judges
have legislated, under the fiction of declaring the law with
authority. Judicial decisions determined what killings were
malicious and what not, what takings were felonious and
what not, and by the same rule it was natural that they
should determine what writings were libellous and what not.
The legislature saw fit to prevent them from assuming this
power, and they did wisely.

It is singular that in this instance the general theory of
the law should fail. As the law is now administered, it is
a system of ex post facto legislation, applied by the jury to

L2

147

CHar. IV,

Lord
Mans-
field's
views most
analogous
to the rest
of the law.

Lord
Erskine’s
view most
expedient,
and why.



148

CHaAP. IV,

Truth of
libellous
matter,

Law of
conspiracy.

Classification of particular Crimes.

each particular case. A libel considered as a crime has been
well described as anything for having written which a jury
thinks a man ought to be punished. The explanation of this
peculiarity is, that libels are punished not as immoral (though
they often are so), but as insubordinate acts, and if the legis-
lator were allowed to put down all acts of insubordination
without reference to the wisdom and goodness, or otherwise,
of his own commands and his own character, he would be
despotic. Hence, in order to give to the law that moral
sanction which in this particular case could not be secured
by any definition, the power of judicial legislation is trans-
ferred from men who have, by their position, the strongest
sympathy with authority, to the representatives of those who
have everything to dread from its abuse.

The question, What is a libel ? is independent of the ques-
tion how far the truth of the libellous matter is a justification.
The matter is now settled by Lord Campbell's Act, which
permits a defendant in a criminal prosecution for libel to
plead that the matter objected to is true, and that it was for
the public benefit that it should be published. This puts
the matter on a plain and reasonable footing, and renders the
greater part of the old law merely matter of curiosity, for
the defendant’s success or failure on this issue substantially
disposes of the question of malicious intent.

The law of conspiracy might, in the hands of encroaching
judges, be made at least as dangerous to liberty as the law
of libel ever was. A conspiracy is “a combination to do an
unlawful act, or to do a lawful act by unlawful means.”
Lord Denman in one case observed that he did not think the
antithesis correct,® and it obviously is not really an antithesis
at all. The real definition would be a combination to do an
unlawful act whether that act is or is not the final object of
the combination. In a preceding chapter I have given a
sketch of the history of this branch of the law. Upon the
definition as it stands at present, I may observe that the word
“unlawful ” is taken in so wide a sense that it might include
almost any form of immoral, unpatriotic, disloyal, or other-
wise objectionable, conduct which involves a plan concerted

* R. v. Peck, 9 A. & E. 69.
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between two or more persons. It is not altogether incon- Cuar.1V.
venient to have a branch of the law which enables the courts, Con-

by a sort of ostracism, to punish people who make themselves ol dan
dangerous or obnoxious to society at large, and the necessity ﬁ:v‘:o‘;fcg":
for quoting precedents—the publicity of the proceedings—and spiracy.
the general integrity of the judges are probably sufficient safe-

guards against its abuse, but it would be idle to deny that the .

power is dangerous and ought to be watched with jealousy.

The law of nuisance is in terms even wider than the law of Law of
conspiracy, but it is in practice the narrowest of the common ™**"°*
law misdemeanors. The “common mischiefs” to which the
name of nuisances emphatically belongs, are, for the most part,
encroachments on highways or rivers, offensive trades, dis-
orderly houses, and other matters which fall under the head
of police. Happily it did not occur to those by whom the
criminal law was moulded into shape to hit upon the device
of treating libels and conspiracies as nuisances. Had they
done so they might probably have extended the sphere of the
criminal law far beyond its present limits, and have found
means to punish almost any kind of conduct which the
Government disliked.

The enormous practical importance of a well-chosen vitu- Scotch
perative epithet, used to denote a crime, and chosen because Srof
it connotes blame, is well illustrated by the Scotch law of
sedition. As expounded in many of the cases tried in Edin-
burgh in 1793, it enabled the government to punish any
political opponent by transportation for life. In the indict-
ment against Thomas Muir, one of the charges was, that he
“did wickedly and feloniously advise and exhort” certain
persons to read Paine’s Rights of Man,* and for this, amongst
other things, he was transported for fourteen years. In this

_country he might probably have been punished for a conspi-
racy if he had combined with others to set up a shop for the
sale of Paine’s works, or for libel if he had distributed and so
published them ; but by a little stretching of the law of nui-
sance, the same effect might be produced without the difficulty
of proving a publication or a combination. Thus, indictments
might have been framed, charging that A. B. being an evil-

* 238. T. 169.
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disposed person, habitually recommended and advised other
persons to read Paine’s Rights of Man, to the common nuisance
of the subjects of the realm, &c. There is little danger in these
days that the law should be perverted to such purposes; but it is
well to know which parts of it are capable of such a perversion.

Having thus gone through the leading definitions of crime
known to the law of England, I shall conclude by some general
observations on their character.

Much has been said of late years on the importance of
codifying the law, especially the criminal law ; and, in answer
to the obvious arguments in favour of such a measure, it has
generally been urged that the codification of the statute law
is either effected, or nearly effected, by consolidation acts ; and
that the codification of the common law would be undesirable,
because it would deprive it of a quality which its admirers call
“ elasticity,” by which they probably mean that degree of
vagueness which gives the judge or jury, as the case may be,
the power of moulding it to suit circumstances as they arise.
The general subject of judicial legislation I shall discuss else-
where ; * but the foregoing illustrations will enable the reader
to judge of the merits of this controversy, as far as relates to
the definition of crimes. I agree with the opponents of codi-
fication in the opinion that the six acts passed in the summer
of 1861 form a crimiual code complete enough, as far as their
extent goes, for most practical purposes. It would be simply
impossible to collect the whole of the criminal law into a
compact form, because, in a sense already assigned, the whole
law is criminal. Every command issued by the legislator,
upon every subject whatever, is guaranteed by a punishment in
case of disobedience. Even if we take the more restricted
sense of crime—an act subjected by law to definite punish-
ment—the same consequence follows. Almost every act of
parliament adds to the criminal law. For instance, the Mer-
chant Shipping Act and the Bankruptcy Act create numerous
special offences.

If by criminal law we mean, as is generally the case in
popular language, that part of the criminal law which is in
every-day use, and applies to the common run of offences,

* Post. ch. iv.
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which are at once repugnant to all law and to all morals, the CHar.IV.
six acts of 1861 correspond very nearly to this sense of the

phrase. The gist of the whole may be summed up in four
commandments,

Thou shalt honour and obey the king,

Thou shalt not kill nor hurt.

Thou shalt not steal, especially by forged instruments or
bad money.

Thou shalt not maliciously injure property.

A criminal code in the popular sense of the word, means
no more than a reduction of these generalities to a form
sufficiently definite for legal purposes. Ithink that the crimes
not included under those acts—though some, as treason, are
highly important, and others, as libel, are both important and
common—ought to be left as they are. I would leave un-
touched the law of treason, because symmetry in a definition
is a matter of little importance where the law is so seldom
acted upon ; whilst it is a matter of great importance not to
run the risk of extending the limits of offences which are
always viewed with just suspicion. I would leave untouched
the law of libel and the other common law misdemeanors,
because it is their essence to be indefinite. As they stand at
present they confer upon judges and juries a qualified legisla-
tive discretion, which experience shows to be, on the whole,
beneficial. Discontent, reform, and the spirit of criticising
and resisting the government, are good things in their way ;
but it is desirable that certain checks should be imposed upon
them, and no check is likely to do less harm and more good
than a vague power on the part of judges and juries to say,
this writing is a libel, that meeting is a conspiracy, and you
must go to prison for it. The law of conspiracy broke down
O’Connell’s agitation in a manner as effective as it was consti-
tutional ; and by doing so, it probably prevented a civil war,
mad and horrible beyond example.

If, however, the opponents of codification mean to assert How sus-
that the six acts of 1861, together with the common law ;’;,‘;‘;";l:_" f
definitions of crime, assumed or imbedded in them, admit ment.
of no improvement, I disagree with them for the reasons
given in detail in the former part of this chapter. They are
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cuar. 1v. full of needless intricacy, and hardly intelligible technicality,
arising from the original defects of the common law definitions
on which they are founded, especially the definition of theft;
from the occasional and needlessly special character of the
different provisions which they consolidate; and from the
needless multiplication of sections by affixing maximum
punishments of various amounts to different offences which
are substantially the same, or the degree of punishment for
which might properly be left to the discretion of the judges.
If all these faults were remedied, the six acts might be made
into a clear and wise penal code.

Formof ,  Their form, however, is open to much criticism; the Larceny

theacts. Aot in particular contains a number of provisions which have
little relation to each other. It was originally intended to
embody in a separate act the sections relating to deer, rabbits,
and other wild animals. The crime of extortion by threats
might also be placed under a title of its own. By a little re-
arrangement of this kind, and by the alterations already
specified, the shape of the criminal law might be made quite
as symmetrical and easy of comprehension as that of the
French Code Penal, whilst its substance would, I think, be
more reasonable,
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CHAPTER V.

OF CRIMINAL PROCEDURE IN GENERAL.

PROCEDURE in general may be defined as that part of the
law which regulates the ways in which general provisions are
applied to particular cases. For instance, the law in general
provides that contracts shall be performed, or that damages
shall be paid for their non-performance. The law of procedure
regulates the way in which A is to obtain from B damages
for breaking his contract. He must show, in a certain
specified manner, that the contract was made and broken,
and he must get the damages assessed by a specified tribunal.
‘When he has done so, he is armed by the law with certain
powers by which the damages may be recovered, which
powers again must be exercised in certain specified ways, and
not otherwise.

Criminal procedure is that part of the law of which the
object is to regulate the way in which particular persons may
be punished for having done acts which the law has forbidden
them to do. The litigants in such cases are the person
accused, the person accusing, and the State in its corporate
capacity. The character of the procedure will be found to
depend upon the tacit assumption which pervades it, as to the
different kind and degree of interest which these different
parties take in the question. In practice it will be found
that most systems of criminal procedure proceed mainly upon
one or the other of two views of the question. They regard
a criminal trial either as a public inquiry, in which the object
ig to ascertain the truth for the sake of the public interest, or
they regard it as a private dispute, in which the object of the
accuser is to obtain, and the object of the person accused is to
avoid, the infliction of legal punishment for an alleged crime.
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Cuar. V. Probably no system of procedure is founded exclusively upon
either of these principles, or carries them out in practice to all
the lengths which might be deducible from them in theory ;
but the one or the other view of the case must predominate in
every system, and it may be convenient to distinguish them
for the sake of clearness, as the litigious and inquisitorial
principles.

Litigious  The English system of criminal procedure is almost ex-

g}‘!aE“:f‘l?'h clusively litigious; the French almost exclusively inquisi-

glis . : .
criminal  torial. A comparison, or rather a contrast, between the two
procedure. gyotems will throw light upon the strong and weak points of
each, and form a natural introduction to the detailed examina-

tion of the leading features of our own.

Steps of Criminal procedure, from the nature of the case, must

:rl:t:xl:\al consist of the following steps:—1. The getection and appre-

procedure hension of offenders. 2. The preparation of the case for

Thust€On trial. This has no specific name in English, but in French is
known as the instruction, a phrase which might be advan-
tageously adopted in our own language. 3. The trial, in-
cluding the consideration of the effect of the evidence, and the
judgment of the court, and 4. The execution of the sentence.

General Circumstances, of which I have given an account in a

g‘;‘g:?g‘,?,;h preceding chapter, have in our own country brought the steps

system. by which these purposes are effected into the form of a
private litigation from the form which originally belonged to
them of a public inquiry.* The practical result of them is
that the Law of England, as it now stands, makes no special
provision either for the detection or for the apprehension of

Absence  criminals. It permits any one to take upon himself that

‘,’,‘;J;L‘f’"‘ office, whether or not he is aggrieved by the crime, and it

cutors. authorizes, and, in some cases, requires, particular public
bodies, such as the corporations of particular towns, and the
Quarter Sessions for counties, to maintain at the public
expense a police force for the purpose of exercising this
right ; but, speaking broadly, policemen as such can do
nothing which private persons cannot do. They have no
special facilities for carrying on any of the inquiries com-

prised in the process of instruction, nor is there any public
* Sup. p. 23—26.
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officer who is bound by his public duty—as distinguished
from his private duty to his individual employers—to set
such inquiries on foot.

The preservation of the public peace is, no doubt, a duty
incumbent on particular persons, such as mayors and sheriffs,
and they may be indicted and punished if they neglect it, but
there is in England no functionary (except, perhaps, the
coroner) who is bound ex officio to detect or inquire into
crimes. The only mode by which the public interest in the
prosecution of criminals is secured is that of binding over
persons to prosecute who from any motive bring an alleged
offender before justices of the peace, and persuade them to
commit him for trial ; but there is no power, either theoretical
or practical, by which people can be compelled to bring cases
before the magistrates, and if the prosecutor chooses to forfeit
his recognisances, the public have no remedy.

The functions of the Attorney-General constitute an appa-
rent exception to this rule; but it is apparent only. It is his
official duty to prosecute in particular cases where the public
interest is concerned; but he is under no legal obligation
to do so, and he possesses no special privileges in the dis-
charge of that function, except the privilege of putting certain
classes of offenders on their trial by ex officio informations
without the intervention of a grand jury.

The process which the French describe as the instruction,
the collection, and preparation of the evidence to be produced
at the trial, is in England left entirely in the hands of the
attorney for the prosecution. He is in no sense of the word
a public officer, except indeed in the wide sense in which all
attorneys are officers of the court in which they are admitted.
He prepares the case for trial as he would prepare a civil
cause for trial, and on the same terms; that is to say, he is
paid by his employer, the prosecutor, though he is entitled to
receive a certain allowance from the public. In ordinary
cases the public allowance is all that he gets, as the prose-
cutor has no personal interest in the matter, and is generally
no more than a witness in the cause. Hence, generally
speaking, the attorney for the prosecution (who is most fre-
quently the clerk to the magistrates) takes hardly any trouble
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Cuar, vV, about the case. The witnesses who appear before the magis-
trates are bound over to appear at the sessions or assizes ; the
attorney copies out their depositions in the form of a brief,
and gives them to counsel generally speaking (at least in the
country) in court on the day of trial* In cases which excite
much public attention, or in which private persons are for
any reason willing to go to considerable expense, it is dif-
ferent. Great trouble is taken and great ingenuity is fre-
quently displayed in the collection of evidence, counsel are
instructed beforehand, their advice is taken upon evidence, -
and in short, all the means are adopted for the investigation
of the subject which would be employed in a civil action. Be
the importance of the case what it may, the instruction is
entirely in the hands of the prosecutor and the attorney whom
he employs, and the counsel by whom the attorney may, if he
thinks proper, apply for advice.

Arrange- The prisoner’s defence is managed in precisely the same

{;‘l:“(‘iif“ manner. The prisoner has every facility for preparing for his

fence. defence against a criminal charge that a defendant in a civil
action has. He may, if he has the means, employ counsel
and attorneys in the same manner, and he can subpeena his
witnesses upon somewhat more favourable terms, for it is
doubtful whether a witness can demand his expenses before
he gives his evidence.t If, as is generally the case, the
prisoner is poor and friendless, and if he is committed to
prison, he can do nothing, except say what he has to say at
the trial. He is, however, entitled to a copy of the deposi-
tions of the witnesses against him at a small price (134} for
every folio of ninety words), and by the custom of the bar he
may, if he pleases, call upon any barrister in court, when he
is brought up to be tried, to undertake his defence for the fee
of £1 3s. 6d.—the deposition usually serving the purpose of a
brief.

. I;Iany of the observations on the practical working of our system of
criminal procedure being based on personal experience, I ought to say that my
experience of criminal practice is confined to my own—the Midland Circuit,
In many minor details there are slight variations in different places. For
instance, in some large towns, as Leeds and Birmingham, all the prosecutions

are conducted by the same attorneys,
+ 2 Russ, Cr. 947. FO6&LTW. 4c 114133



Arrest.

It is an important feature in English criminal procedure
that the imprisonment till the trial of the person accused is
for safe custody only, and is not used as a means of obtaining
evidence. Bail must be taken in most cases of misdemeanor,
and may be taken in all, as well as in cases of felony and
treason, the principle of the law apparently being that it
should be taken if the prisoner’s appearance can be secured
by it. This is the sole object of the arrest, and the proceed-
ings before the committing magistrate are in reality in the
interest of the prisoner, as they are a condition precedent to
his committal to prison, and a notification to him of the case
which will be brought against him at the trial. A prisoner
on a criminal charge is thus in a better position than the
defendant in a civil action used to be under the old law of
arrest on mesne process. By that law any man might, by his
bare oath, imprison any other person against whom he had or
said he had a civil claim; and till the case was brought on
for trial, the person so imprisoned had hardly any means of
knowing the nature of the demand made upon him. This
cannot be done in the case of a person accused of crime till a
justice of the peace is satisfied of the propriety of the step.

Up to the time of the trial there are no means of interrogat-
ing the accused. Till the year 1848 the magistrates were
required, under an old act of Philip and Mary amended and
extended by 7 G. IV.c. 64, ss. 2 and 3, to take the examina-
tions of persons charged either with felony or misdemeanor,
and it was held, in several® cases, that under these provisions
the magistrates might, if they pleased, question the prisoner.
Now, under the 11 & 12 Viec,, c. 42, s. 18, the justice must
read, or have read, to the accused the depositions of the
witnesses against him, and must then say, “ Having heard the
“evidence, do you wish to say anything in answer to the
“charge? You are not obliged to say anything unless you
“desire to do so, but whatever you say will be taken down in
“writing, and may be given in evidence against you on your
“trial” Here, again, the prisoner is in a better position than
the defendant in a civil action, who is liable to have interro-

* 2 Russ, Crim..858, 854.
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gatories* administered to him, which he must answer upon
oath.

This system, or rather absence of any system, of instruc-
tion, puts in the strongest light the fact that the form of Eng-
lish procedure is in the main litigious and not inquisitorial.
The formal accusation of the prisoner by the grand jury, or
the Coroner’s Inquest, is, as I have already explained, a
relic of the older or inquisitorial system. It is at present a
mere form, and one which no one would wish to maintain, if
it were not for the social advantages which to attend the
connexion between the class from which grand jurors are
taken and the administration of criminal justice.

The essentially litigious character of the system reappears
in its strongest form in the management of the trial itself.
The fact that a broad line is drawn between the trial and the
preparation for it, in itself deserves notice. 'When the jury
are once charged with the prisoner in an English court, the
preliminary proceedings go for nothing. Every fact must be
proved by original evidence ; nor is any excuse or adjourn-
ment possible after the trial has begun, except in such a
case as the sudden illness of a juryman. The discovery of
unexpected evidence, or the non-appearance of a material
witness, might be good grounds for postponing the trial before
it began; but they would not be permitted to be a cause of
adjournment. Prisoners are often acquitted because a material
witness does not appear, though his absence may be due en-
tirely to some accidental circumstance. Though this is the
general course of practice, the Court appears to have power to
discharge the jury in some extreme cases, where such a course
is necessary to the ends of justice: for instance, if a witness
on being called refuses to give evidence, and if his evidence is
essential to the case for the Crown, but there is doubt both as
to the existence and as to the limits of this discretion. The
whole subject was recently considered at great length, and all
the authorities bearing on it discusssed, in the case of R. v.
Charlesworth+ In France, what we should call the trial, is
only the last stage in an elaborate process, every part of which
relates to, and is recognised in, every other part. It is said

* 17 & 18 Vie, c. 25, 8. 51, + 1 Best and Smith, 460.
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by Bentham, I know not with what truth, that there is no
equivalent in other languages for the English word “trial,”*
applied to the final hearing of the cause to the exclusion of all
that has gone before.

The general form of a criminal trial in England is well
known. The first step is the prisoner’s plea. The theory of
pleading is exclusively litigious. It assumes that the trial is
a question between the prisoner and the prosecutor. If the
prisoner chooses to plead guilty, there is an end of the matter.
No further inquiry takes place, no witnesses are called, and
the jury is not required to return any verdict. They are not
and cannot be sworn until the issue is joined on which they
are to make deliverance. In France, a man who confesses his
guilt is nevertheless questioned, the witnesses are examined,
the advocates address the jury, and the jury find their verdict.

After the plea, the jury are sworn, subject to the prisoner’s
right of challenge, and after this, the counsel for the prose-
cution either opens the case, or, if the prisoner is undefended,
frequently calls his witnesses without opening it.+ The
position of the counsel for the Crown in an English court is
very peculiar. The form of the proceedings gives him even
greater power over the case than he would have in a civil
action. He has absolute discretion, subject to the rules of
evidence, as to the witnesses to be called, and the questions
to be put to them. In many cases, he has the alternative of
proceeding upon one or the other of several different charges.
For instance, he will often have to decide whether to ask for a
verdict of murder, or for one of manslaughter; whether an
assault should be treated as a wounding with intent to do
grievous bodily harm, or as 2 mere unlawful wounding; and
80 of many other cases. Besides this, there are certain points
upon which the judge will almost always take his opinion.
For instance, if the counsel for the Crown applies to have a
prisoner admitted as King’s evidence, or if he says that he
considers that it is advisable to offer no evidence on a par-

* 2 Rat. Jud. Ev. 309.

+ Sce Crim. Law. Com. 2d Rep. p. 10. The practice stated in the text was
formerly characteristic of, and peculiar io, the Midland Circuit. It still
exists there,
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ticular charge, he is generally allowed to exercise his discretion
upon the subject. In these and other important particulars,
he is practically dominus litis; and he is so in a much more
personal sense than can ever be the case in a civil action.
In a civil action, he would be bound to consider himself
the representative of his client, bound by his instructions;
but, in a criminal prosecution, no man of honour can ever
consent to become the instrument of private vengeance. He
is performing a part which has been found, on the whole,
a convenient, though it may appear a paradoxical, way of
administering justice. But he is bound to keep in view the
end as well as the means. Hence he ought to act as an
advocate indeed, but as an advocate who has many of the
duties and responsibilities of a judge, and who contends not
for the success of his cause at all events, but for the full
recognition by the judge and jury of that side of the truth
which makes in favour of it. It is his duty to see that the
case against the prisoner is brought out in all its strength;
but it is not his duty to conceal or in any way diminish the
importance of its weak points. His function is not to inquire
into the truth, but to put forward, with all possible candour
and temperance, that part of it which is unfavourable to the
prisoner.

After opening the case, the counsel for the Crown calls the
witnesses, and examines them according to the rules of evi-
dence: that is, he brings out by questions, which do not
suggest the answers, the facts relevant to the issue to be tried
which are within their personal knowledge. The prisoner, or
his counsel, then cross-examines them: that is, he extracts
from them, by questions which may suggest the answer in
the strongest form, any facts favourable to his client which he
supposes to be within their knowledge.

The distinction between examination in chief and cross-
examination, as to leading questions, is most characteristic,
and is, perhaps, the strongest illustration that can be given
of the litigious character of English criminal law. It rests
upon the assumption that the witness will be favourable to
the side by which he is called—that there is & danger that he
will say whatever is suggested to him by the one side, and



Defence and Summing-up. 161

conceal everything that is not extorted from him by the other. Cuae, v.
No provision is made by English law for the calling of witnesses
by a judge interested only in the manifestation of the truth.

The examination of the witnesses for the Crown is followed Defence of
by the defence of the prisoner, either in person or by his Prisoner.
counsel, who acts throughout the part of an advocate simply,
securing for his client every advantage that the facts or the
law afford him. If the prisoner calls witnesses, they are
examined and cross-examined in the same manner as the wit-
nesses for the Crown, and the counsel for the Crown replies.
Otherwise not.

The right of reply (except in cases where the Attorney- Right of
General prosecutes) is given or withheld in strict accordance reply.
with the litigious theory: Awudi alteram partem, is the fun-
damental rule of all litigation. Both sides must be heard
upon any matter which may be propounded. Hence if the
Crown only calls witnesses, the prisoner’s defence concludes
the proceeding. If the prisoner adds new matter, the Crown
has the right of being heard again. The right of the Attorney-
General to reply, whether witnesses are called by the prisoner
or not, is an anomaly, and is probably a relic of the old inqui-
sitorial theory of criminal justice under which the prisoner
had no counsel, and could not have his witnesses sworn. It
was natural enough that the person who conducted such an
‘inquiry should sum up the results of it.

After.the evidence is concluded, the judge sums up: his Summing
position from first to last is that of a moderator between uP-
two litigants. He permits or forbids certain things to be
done ; but he originates nothing. His summing up may,
and generally does, indicate his opinion; but it is an opinion
which is the result of the evidence laid before him, and not of
an independent inquiry. The proceedings end with the vergict
verdict of the jury and the sentence of the judge, who, in :;fimsen-
this part of his functions, exercises an independent discretion.

The verdict of the jury and the sentence are conclusive, and

can be quashed only by some irregularity in the proceedings

appearing on the record, and declared to be an irregularity by

the superior courts on a writ of errror, or by the decision of

the Court for Crown Cases Reserved, if, upon a question stated
M
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for their consideration by the judge, their opinion should be
favourable to the prisoner. It isa matter of discretion with the
judge whether or not he will reserve such questions. There is
no appeal from the decision of the jury on the facts of the case.

The system of French criminal procedure is in every part
a contrast to our own.*

The general principle upon which the system rests is em-
bodied in the first article of the Code @’ Instruction Criminelle.
Its terms are: “L'action powr Uapplication des peines m'ap-
partient quonx fonctionnatres auxquels elle est confide par la
lot” The nature of the institutions provided for the purpose
of discovering and punishing crimes is as follows :—There are
in France twenty-seven Cours Impériales. At each of these there
is a Procureur-Général, who has various deputies and substi-
tutes. In every arrondissement there is a Juge d’ Instruction
(chosen, for three years, from the judges of the Civil Tribunal) ;
and in every tribunal de premiére instance there is a Procureur-
Impériale. The commissaries of police, the agents of police,
the gendarmerie, and other inferior officers, are under the
orders of these authorities, who form, what the French call,
a “hierarchy,” extending from the gendarmes to the Pro-
‘cureur-Général. The Procureur-Général himself is a sort of
Judge Advocate ; being so far a member of the Cour Impériale
that he sits on the bench during trials, and interferes ex officio
on many occasions in the course of them. The functions of
these various officers (who constantly correspond with each
other, and stand in the closest official relation) are almost
entirely inquisitorial. They receive and collect evidence of
every kind in reference to any crime which has been com-
mitted, and constantly interrogate the accused upon every
point of the charge, and confront him, from time to time, with
the witnesses. They have it in their power to place the
accused in solitary confinement (aw secref)—and constantly
exercise it—the object being to prevent him from communi-
cating with his friends, and from forming any systematic de-
fence. They keep him in ignorance of the depositions which
may have been made for or against him, and then question

~ * This account of French criminal procedure was originally published in
the Cambridge Essays for 1857.
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him on the facts to which they refer. By comparing together
these various sources of information, they gradually elaborate
a theory on the subject, which, in complicated cases, has often
innumerable ramifications, and is supported not onmly by
arguments of a most refined character, but also by considera-
tions drawn from the manner in which the witnesses give
their evidence, the degree of frankness shown by the accused
in his answers, and many other circumstances. This is called
“ instructing the process.”

The final results of the “instruction” are embodied in an
acte d'accusation—a document signed by the Procureur-
Général—which not only recapitulates all the grounds from
which the Ministére Public, as the public prosecutors are
called collectively, infer the guilt of the accused, but also
frequently states and refutes, by anticipation, the arguments
for the defence. There is a close connexion between the
officers who “instruct” the process and the Cour Impériale
which finally tries the case. A committee of that body, con-
sisting of three judges, form a sort of grand jury, called the
Chambre des Mises en accusation. After hearing the Pro-
cureur-Général, they determine whether or not there is ground
enough to put the accused person on his trial ; and they may,
if they please, cause additional evidence to be collected, on
the same terms as the inferior magistrates. The Cours Im-
ipériales have also the right of instituting proceedings in the
first instance. 'When the question of the mise en accusation
is under consideration, the accused, or the partie civile, (i. e.
any one who seeks to recover damages for injuries done him by
the crime) may lay mémoires before the judges, who must
hear them read before they decide.

If, to use our own phrase, the Chamber finds a true bill, the
affair is sent before the Cour d’Assises of the department, a
circuit court, in which one of the judges of the Cour Impériale
sits as president ; or, if the department be that in which the
«Cour Impériale itself is situated, the case is tried before a
committee of that body, sitting as a Cour d’Assises. After
the opening of the Assises, the prisoner is interrogated in
private by the president. The witnesses are cited by the
Procureur-Général, or the prisoner, and the president has a

M2
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discretionary power of calling in any additional witnesses
whom he thinks it desirable to hear.

The trial begins by the reading of the acte d’accusation ;
the Procureur-Général then generally opens the case against
the prisoner, speaking with far more warmth, and express-
ing a much more decided opinion than would be thought
becoming in this country. The president then interrogates
the accused, after shortly stating the facts to him, and the
witnesses are then heard, the Procureur-Général deciding on
the order in which they are to be called. There are no rules
of evidence ; and in the first instance, the witnesses tell their
own story in their own words, and without any interruption
whatever, the effect of which often is, that they make long
speeches not very material to the question.

After the depositions are completed, the president cross-
examines ; and after his cross-examination is over, the counsel
for the prisoner may put any further questions if he pleases ;
but he can do so only through the president. This privilege
is hardly ever exercised, and this in itself forms a broad dis-
tinction between a French and an English trial ; for, in the
latter, the cross-examination of witnesses is one of the most
important and most characteristic parts of the proceedings.

After the examination of the witnesses, the advocate for the
partie civile, the Procureur-Général, and finally the advocate
for the prisoner, address the jury ; lastly, the president sums
up. But this part of the proceedings has less importance in
France than with us, and the resumd is as often as not confined
almost entirely to a recapitulation of the arguments of the
counsel.

It is obvious from this short sketch of French procedure,
that it has little reference to the litigious view of criminal
justice. Hardly any discretion or independent action, is
allowed to the prisoner from the very first He cannot
manage his defence in his own way, but, on the contrary, the
Ministére Public manages it for him, counterchecking it as
the proceedings go on, and .often concluding in favour of his
guilt from any confusion or falsehood on the part of the wit-
nesses favourable to him. The issue of the trial is virtually
almost decided before it begins, because it is only the last
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act of a continuous process ; and thus it is hardly an exagge-
ration to say that the jury in a French court is an anomalous
excrescence. As its introduction into France is no older than
the Revolution, and as a great part of the Code Napoleon is
a recast of laws which existed long before that time, it may
very probably be the case that the whole scheme of French
criminal procedure may have been adapted to the ancient
system, in which the object was to convince the minds of the
court ; and it must also be remembered, that the Tribunaux
Correctionels, which can imprison for five years, and deprive
men of civil rights, and before which nearly nineteen
twentieths of the French criminal trials take place, try
causes without juries.

In order to place before our minds the character of the

French system, we must suppose the attorney for the pro- i

secution, the committing magistrate, and the counsel for the

Crown, to stand to each other in the relation of official .

superiors and inferiors, and we must further suppose the
counsel for the Crown to be an assessor to the judge of assize.
To complete the system, we must substitute for the fifteen
judges a much more numerous body, scattered over the
country in threes and fours, each group having under their
official authority all the committing magistrates, and all the
prosecuting counsel and attorneys within a wide district, and
discharging themselves the functions of grand jurymen. We
must also suppose the procedure to be secret until the day of
trial, and the accused to be liable to close confinement, varied
only by as many interrogatories and private confrontations
with witnesses as the judge “instructing the process” might
think advisable. ’

If a prosecution is to be considered as a public inves-
tigation, it is obvious that those who are to conduct it must
stand in some relation of this sort to each other. A system
in which, the prosecuting attorney who collects the evidence ;
the committing magijstrate who weighs it; the grand jury,
who keep a sort of nominal check upon it; the counsel for
the Crown, who exercises an absolute discretion, not only as to
the order in which the witnesses are produced, but as to their
being called or not, and as to the questions which shall be
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put to them ; and finally, the judge and jury who decide the
case; are all absolutely independent of each other, is fitted
only for the purpose of ascertaining, by a series of successive
tests, the weight of the prosecutor’s assertion that the prisoner
is guilty. The result of the French system, on the contrary,
is the gradual elaboration of a theory on the subject of the
crime, supported by a mass of evidence which has been col-
lected and arranged by a set of public functionaries intimately
connected together, and bound by all the ties of official
esprit de corps and personal vanity to maintain the accuracy
of the conclusion at which they have arrived.

It is difficult to convey an adequate notion of the contrast
between the English and French systems by mere generalities.
In order to understand their effects, it is necessary to study
the trials which take place under their provisions. For this,
amongst other purposes, I have given at the end of the
present volume, detailed accounts of several remarkable trials,
both French and English, which I think will give a better
notion of the practical consequences of the two systems than
any amount of discussion of their merits. The foregoing out-
line of the two systems may, however, furnish the means of
estimating the general merits of English criminal procedure,
of understanding the true nature of its leading peculiarities,
of explaining the principles on which they depend, and of
suggesting such improvements as may harmonize with the
general principles of the system.

Upon the general merits of our mode of procedure, it must
be observed that the inquisitorial theory of criminal procedure
is beyond all question the true one. It is self-evident that a
trial ought to be a public inquiry into the truth of a matter
deeply affecting the public interest ; but it may be, and pro-
bably is, the case, that in our own time and country, the best
manner of conducting such an inquiry is to consider the trial
mainly as a litigation, and to allow each party to say all that
can be said in support of their own view ; just as the best means
of arriving at the truth in respect of any controverted matter
of opinion might be, to allow those who maintained opposite
views to discuss the matter freely and in public. I have
shown that in many particulars, English criminal procedure
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is litigious, and that in some it is inquisitorial. The general
result may, probably, be fairly expressed, by saying that an
English criminal trial is a public inquiry, having for its object
the discovery of truth, but thrown for the purpose of obtaining
that end into the form of a litigation between the prosecutor
and the prisoner. _

This theory is borne out in practice by the tacit rules which
regulate the duties of the counsel. In practice, it is univer-
sally admitted that the prosecutor is morally and professionally
bound always to keep in sight the ultimate object—namely
the discovery of truth ; whereas no such obligation is laid upon
the prisoner and those who represent him, because it is too
much to expect of human nature that they should discharge
it, and it is better not to impose an obligation which is sure
to be systematically violated. Both sides, on the other hand,
are bound in the strongest way not to do anything to pro-
pagate falsehood. It is difficult to explain the practical
effect of this sentiment on the judges and the counsel, but it
has produced & number of professional rules not reduced to
any express form, but well understood and constantly acted
on, which, in practice, assign to the counsel for the Crown
and for the prisoner definite duties; and which distinguish
between honourable and dishonourable attack and defence
as clearly as the laws of war distinguish between honourable
and dishonourable warfare, A few of these rules may be
mentioned in illustration.

The counsel for the Crown is bound not to suppress any
fact within his knowledge favourable to the prisoner. Sup-
. pose, for instance, a particular witness, whose name appears
on the depositions, speaks to declarations or conduct which
favour the supposition of innocence, the counsel for the Crown
would be bound to call him, unless, indeed, he believed that
his testimony was perjured, in which case he might leave the
other side to call him, in order that he might cross-examine
and reply upon him. On the other hand, the counsel for the
prisoner is bound not to bring to light facts within his know-
ledge unfavourable to the prisoner—as, for instance, by call-
ing witnesses to prove an irrelevant alibi A man was
indicted for a rape. The only question was as to his identity.
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He had a witness to prove what he supposed to be an alibi.
His evidence really proved that the prisoner was a mile off
the place a quarter of an hour before the crime was com-
mitted. The counsel for the prisoner did not call this witness,
though he would have contributed greatly to the manifesta-
tion of the truth.

The counsel for the Crown may not use arguments to prove
the guilt of the prisoner which he does not himself believe to
be just, and he is bound to warn the jury of objections which
may diminish the weight of his arguments. In short, as far
as regards his own evidence, his speech should as much as
possible resemble the summing up of the judge. The counsel
for the prisoner may use arguments which he does not believe
to be just. It is the business of the jury, after hearing the
judge, to say whether or not they are just.

On the other hand, there are many obligations which
affect each side equally. Neither is at liberty to attempt
to browbeat, or terrify, or confuse a witness, though they may
expose any real confusion which exists in his mind, or test by
the strictest cross-examination the honesty of his statements.
Neither is at liberty wilfully to misunderstand a witness, or
to mis-state in his address to the jury the effect of what
he has said, either by distortion or suppression.

The neglect or observation of these and other rules of the
same kind practically establishes & wide distinction, and one
which, to a practised eye, is easily recognised between those
who exercise a noble profession, and those who disgrace it. The
distinction is all the more real because no system of rules can
fully embody it. It must be a matter of sentiment and good
feeling. The form of English Criminal Procedure places a
very wide discretion in the hands of the counsel, and it
depends entirely on the way in which they use it whether
their functions are a public duty, or a public nuisance.

In criticizing our existing system of Procedure, it may
always be assumed that its main outlines will be maintained.
If any other were to be substituted for it, that other would
have to be the work of a single mind, and it is altogether
improbable that Parliament should ever have sufficient con-
fidence in any single person to intrust so important a matter
to his discretion.
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CHAPTER VL

ENGLISH CRIMINAL PROCEDURE.

HAVING pointed out in the last chapter the general character Cuar. VI,
of Criminal Procedure, I now proceed to discuss the special
characteristics of English Criminal Procedure, and to suggest

some modifications of it, assuming always that a criminal

trial in England is, and will continue to be, a public inquiry

carried on under the forms of a litigation. The most pro-

minent points in the system will be brought out by the
discussion of the following subjects :—

1. The absence of a public prosecutor.

2. The indictment, and the system of criminal pleading.

3. The practice of not interrogating the prisoner.

4. The verdict of the jury, including the questions, whether
it should extend to scientific subjects, and whether it should
be unanimous.

5. The effect of the verdict of the jury, including the ques-
tion of new trials and courts of appeal in criminal cases.

Each of these subjects I shall consider in its turn.

L
THE ABSENCE OF A PUBLIC PROSECUTOR.

Unless our whole system of criminal procedure were radi- French
cally changed, it would be impossible to appoint in this e of
country public prosecutors, whose duties would bear the !setmt,owr:ai
least resemblance to those of & French procureur-général and gy eoune
his subordinates. The whole of our system proceeds upon -
the supposition that the prosecutor is to prove his case, and

the prisoner to arrange his defence in his own way. The
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French system is an elaborate inquiry conducted by an
organized staff of magistrates, with no regard to the con-
venience of the public, or to the wishes of the person injured,
or the person accused.

The practical results of such a system are sufficiently dis-
played in the histories of the French trials appended to this
volume. When a crime is committed, numbers of innocent
persons are called upon to prove their innocence by giving
an account’ of their employment of their time.* The police
investigate the whole life of persons suspected, prying into
transactions of the most secret kind which occurred perhaps
years before.+ Upon the opinion of the magistrates conduct-
ing the investigation, men are punished by many months of
solitary confinement before they are convicted of any crime
whatever, and on the mere chance that they may turn out
to be guilty.} In a word, the system regards the comfort,
the privacy, even the personal liberty of any number of
innocent persons, as unimportant in comparison with the
possibility of detecting a crime. Such a system would never
be endured in this country, and, if established, would cover
the whole administration of justice with odium.

Although the introduction of the continental machinery for
the detection of crime is out of the question, it cannot be
denied that the absence of any system whatever is a great
evil. In the first place, many crimes go undetected because
it is nobody’s business to detect them. In the second place,
Pprosecutions sometimes fail on account of the slovenly manner
in which cases are prepared for trial when the prosecutors are
poor, and the attorneys for the prosecution have nothing to
look to beyond the county allowance, In the third place,
when crimes are prosecuted in a proper manner, the prosecutor

* ¢ Joanon" (a person accused of murder) *fut appelé ainsi que beaucoup
d’autres a justifier I'emploi de son temps.” Affaire de St. Cyr, p. 18.

+ ¢ Au commencement de l'instruction alors que la Justice explorait avec
& plus grand soin la vie entidre de Conte” (a person suspected, and afier-
wards called as a witness), they discovered that seven years before he had
seduced his wife's sister. (Procés du frére Léotade, p. 71).

1 ¢ Ce n'est dans l'interét de son coprévenu que Jubrien” (a witness) “‘a
accepté pendant trois mois les rigueurs d’'une captivité preventive.” Procés
du frére Leotade, p. 61.
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is not only frequently, but almost always, put to great expense
by the prosecution. Abundant evidence upon all these points
was given before the select Committee of the House of Com-
mons on the subject of Public Prosecutors, which sat in
1855.*

Our system not only cripples the efficiency of prosecutions
and favours the escape of criminals, but it inflicts cruel hard-
ship on innocent persons who have the misfortune to be
_accused. A day-labourer or mechanic is accused of an offence,
and committed to trial at the assizes. If he is unable to
procure bail, or the magistrates are unwilling to take it, he
must remain in prison for several months, during which he
has no means of supporting his family. In order to raise a
few pounds for legal assistance he has to sell his furniture,
and even if he is acquitted he leaves prison a beggar. There
is, however, great risk that he will not be acquitted if he has
to call witnesses for his defence. To obtain and arrange their
evidence ; to bring them to the assize-town, and to keep them
there till the case comes on, is so expensive, that to almost
every labouring man it is simply impossible. If the public
inquired into the whole question whether the accused man
was innocent or guilty, witnesses, whose evidence might prove
his innocence, would be sought out and brought forward at
the public expense as much as witnesses whose evidence
would prove his guilt ; but the notion that the trial is a liti-
gation, in which the public at large is the plaintiff, throws a
burden on the defendant, which his ignorance and poverty
generally render him unfit to support. When money is no
object on either side, the English system of instruction
is almost perfect. Everything that can possibly be said on
either side of the question is collected, arranged, and brought
forward at the trial by men of the highest professional skill
The jury have before them all the materials for forming an
opinion which the rules of evidence will allow them to use;
and they may properly infer that, if a witness is not called or
& question is not asked on either side, the course taken is sig-
nificant, and suggests an inference that the evidence which
would be so obtained would make against the side which

* See evidence of Mr. Greaves, Mr. Hobler, 8ir A. Cockburn, &c.
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CHar, VI, passes it over. In the common run of cases it is far other-

wise. The prosecutor is often careless, the prisoner generally
poor and ignorant ; and the consequence is, that the case goes
to the jury in an imperfect and unsatisfactory form.

Various remedies have been proposed for these defects.
They consist for the most part in the proposal that there
should be in every county an officer, whose duty it should be
to institute inquiries into crimes, and to superintend the col-
lection of evidence respecting them ; and that there should
also be a certain number of standing counsel for the Crown,
charged with the duty of advising on evidence, and conduct-
ing some or all prosecutions.

The obvious objection to this proposal is the great expense
which it would involve, and the great amount of patronage
which it would produce. Its objects might be obtained by
much simpler means,

The detection of crimes, which no private person has an
interest in prosecuting, ought to be a branch, and a very
important one, of the duties of the chief constable of the
county or borough police. In the counties especially, these
officers are generally men of education, intelligence, and
experience, often military officers, and are perfectly compe-
tent, with the assistance of a few detectives, to inquire into
the circumstances of any crime which may occur. The pre-
paration of the case for trial is simply a matter of money.
No one complains of the way in which actions at nist prius are
"prepared for trial. Criminal prosecutions are generally easier
to get up; and if the same class of attorneys were employed
upon them with the prospect of being paid at the same rate,
they would get them up equally well.

The fact is that criminal business is 80 unpleasant, and the
fees paid for transacting it are so wretchedly small, that
respectable attorneys generally refuse to take it, unless they
happen to be clerks to the magistrates, and, if they are, they
-generally content themselves with copying out the depositions,
and endorsing the name and fee of the counsel upon them as
a brief. This may be sufficient in the common run of cases
which generally depend upon the clearest testimony, and in-
volve at most a few months’ imprisonment, but it is not
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enough in an important case, If the committing magistrates Cuar. VL.
had the power to direct cases of importance to be entrusted to
attorneys of their own selection, on the terms that the costs
should be taxed on the same scale as in a civil cause, every
object would be gained which could be attained by the
appointment of public prosecutors, and at a much smaller
expense. The management of important prosecutions would
become. an object of ambition to attorneys, and they would
have the ordinary professional motives to do them well. To
guard against abuse, it might be desirable that there should
be some central control over the local magistrates. This
would be useful for many other purposes, as I shall attempt
to show in another chapter.*

It has sometimes been suggested that standing counsel Appoint-
should be appointed for criminal business. If the counsel for standing
the Crown were in the position of a French procureur-général, 3:::&11“'
and stood at the head of an official hierarchy comprehending
the committing magistrate, the attorney for the prosecution,
and the police constables, such an arrangement would be
necessary ; but as matters now stand and will continue to
stand, it would be perfectly useless to the public, and most
injurious to the bar. Failures of justice by wrong acquittals
arise almost invariably from negligence or indifference in
getting up the case. When it is once put into the hands of
counsel, the keenness of the competition for business, which
exists at the bar, gives the best possible security to the public
for its being managed with sufficient vigour, and presented to
the court as strongly as circumstances admit.

If standing counsel for the Crown were appointed, there is would i in-
1o reason to suppose that the business would be at all better jure the
done than it is at present, and some great advantages would me:p:f the
be lost. Under the present state of things, men who prose- bar.
cute in one case defend in another; and this frequent change
of parts has a strong tendency to secure their impartiality and
independence. If a man were always to prosecute, he would
come to sympathize with those who instruct him, and to think
it his official duty to secure as many convictions as possible.

-If he were always to defend, he would come to look on the

* Ch. ix, post.
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prosecutor as his natural rival and antagonist. It isdesirable,
as pointed out above, that the counsel for the Crown should
consider himself as in many respects a judge, bound, not to
convict at all events, but to see that the case against the
prisoner is presented to the jury just as it is in all its strength
and all its weakness ; and that the counsel for the prisoner,
though an advocate and not a judge, should not forget his
obligations to the public. Nothing is more likely to favour
this frame of mind than the habit of alternately prosecuting
and defending prisoners, by which men learn practically what
ways of conducting prosecutions and defences are and are not
fair to the other side.

‘Whatever course may be taken for the purpose of securing
the efficiency of prosecutions, it must be remembered that,
when this is done to the utmost, it is but a onesided reform.
The general theory of a criminal trial being that, in order to
arrive at the truth, each party is to say all that he can for his
own view of the case, it follows that it is as important to
provide for the full statement of the case for the prisoner
as for the full statement of the case for the Crown. For this

- purpose, our system takes no steps whatever, and the task is

one which—for reasons already given—prisoners in general
are quite incompetent to perform without some assistance.

* The general theory of the law would, no doubt, require that
such assistance should be given, and that liberally, but the
subject is beset by practical difficulties. As a matter of fact,
prisoners are generally guilty ; and, if they are not, they are
generally people of bad character. The public conviction
that this is so, would, in practice, present great obstacles to
any scheme for enabling them to defend themselves at the
public expense. Natural as this feeling may be, it is not
to be encouraged, and its existence is matter of regret. It is
one instance of a miserable set of irrational compromises,
which, under pretence of being practical expedients, produce
almost all the practical hardships and defects with which the
law can be justly reproached. Abuses are constantly de-
fended, more or less consciously, on the ground that the hard-
ships imposed on the innocent may, as it were, be set off
against the chances of escape held out to the guilty. For
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instance, in the early State Trials, the prisoners frequently Cuae. VI
complained of having no copy of the indictment, to which the
answer was that such trifling flaws were fatal that to give
copies of the indictment would defeat justice. So one of the
commonest arguments against allowing prisoners to be de-
fended by counsel always was, that rogues had too many
chances of escape already. The same objection is frequently
‘made to the permission to appeal in criminal cases. The
answer to all such arguments is, that every step .towards the
discovery of truth is a gain to the innocent and a loss to the
guilty, and that the only ground for preferring one system of
criminal procedure to another is that it is better fitted to
bring the truth to light. If our own system does not attain
that object, it ought to be made to do so, but it is a monstrous
confusion to describe the practice of setting off conflicting
absurdities against each other as a triumph of practical good
sense. . .
It is easier to say what the general theory of the law would Practical
require in this respect than to point out practical ways of satis- {88
fying its requisitions; but the following suggestions, though
not complete, may be-found useful. For reasons to be more
fully explained under a separate head, I think that prisoners
ought to be interrogated by the committing magistrates as
well as at their trial, and that this interrogation should take
Place after the witnesses for the prosecution have been ex-
amined. The magistrates ought then to ask the prisoner
what witnesses he wishes to call, and ought specially to ask
him whether he wishes those persons whom he has mentioned
in his answers to be called. If he did, they should be called
accordingly, and the magistrates should be bound to hear
them, and to return their depositions to. the court. They
should have power to bind them over to appear at the trial
in the same way as the witnesses for the prosecution, though
they should also have the power of refusing to do so, for
otherwise the greatest abuses would prevail

At present the practice with many benches of magistrates Present
is to refuse to hear the prisoner’s witnesses, if a primd facie PrFUcS
case is made out for the Crown. Sometimes this is a great vationson
hardship on the prisoner, as it prevents him from proving his ™
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imprisonment. When the prisoner is guilty and his defence
either fraudulent or irrelevant, it is favourable to his escape,
and throws a needless difficulty in the way of the prosecutor,
who has no means of knowing what the defence may be, and
is obliged to rely to a great extent on luck and the ingenuity
of his counsel to meet it. .

Defences set up by or for prisoners at their trial are of
three kinds. They are either real defences, false defences, or
sham defences. A defence is real when the prisoner can give
true and relevant evidence, or where the evidence against him
is really inconclusive. A defence is false where the prisoner is
prepared to give false, but relevant, evidence. A sham defence
is based upon the defectiveness of the evidence as to facts
which are not really in dispute, and which the prisoner him-
self would not dispute if he were questioned in the first
instance. Thus a man is charged with robbery. He will often
admit that the transaction took place as stated, but will give
a different colour to it. He will say, perhaps, that he saw
the prosecutor going home drunk and tried to assist him.
‘When his counsel looks into the evidence, he will often dis-
cover that there is a much better defence on the question of
identity ; that the prosecutor was drunk ; had never seen the
prisoner before, and had no particular means of observing
him. If the prisoner’s defence had been elicited before the
magistrates, and if (as he very likely would) the prisoner had
called some discreditable person to swear that he and the
prisoner saw the prosecutor drunk, and out of charity helped
him into a public-house and gave the landlord his purse to
take care of ; this defence could not be set up. Or suppose
the converse case. The counsel might see that it was quite
consistent with all the evidence that the prisoner had been
helping the prosecutor, and that the prosecutor had lost his
purse before the prisoner came up, yet he might have on his
brief an improbable alibi. If such a defence were set up be-
fore the magistrates, the prisoner would have to stand or fall
by it. It would be useless to ask the jury to find that he jn-
terfered for an innocent purpose after he had falsely denied
having interfered at all. In the case of rape, referred to above
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the prisoner nearly escaped* If, before the magistrates, he
had called the witness who saw him near the spot at about
the time in question, he would have had no chance at all

Suppose, next, that the defence is fraudulent and perjured,
as in the common instance of a false, but relevant, alibi In
such cases the witnesses for the prisoner are heard and scen
for the first time by the prosecutor and his counsel when they
come into court. The only opportunity of shaking their testi-
mony is by cross-examination; and notwithstanding the
common opinion as to the efficacy of this process, it is in
reality a less powerful instrument for the exposure of direct
wilful falsehood than it is usually supposed to be. It is no
difficult matter to cross-examine a witness in such a way as
to reduce exaggerations to their true proportion; to expose
any bias by which the mind may be influenced, or to point
out imperfection or confusion of memory; but if a man is
prepared to swear point blank to a falsehood—to say falsely
that a certain man was in a certain place at a certain time, or
that certain things were or were not said on a certain occasion,
it may be very difficult and even impossible to show by mere
cross-questioning that he is lying.

The common way of attacking a false alibi is to have the
witnesses examined separately, to ask them numerous ques-
tions as to matters of detail, and to try to detect some incon-
sistency in their answers. How was the man dressed? where
did he sit? what did you talk about? who came in first?
&c. &c. If the answers upon all or any of these points vary,
it is always argued that the witnesses are not to be believed,
because their evidence has failed to support the only available
test of its honesty, but this argument is most unsatisfactory.
The inaccuracy of men's memories is such, that contradictions
of this kind are perfectly consistent with honesty, though
they may be indications of guilt, and whether an alibi is re-
jected or allowed to prevail, it often suggests uneasy doubt
whether an innocent man is being condemned or a criminal
escaping from justice.t If the prisoner were questioned be-
fore the magistrates and his witnesses were called, there
would be time for independent inquiry into the truth of any
defence which he might set up, and if he did not set it up till

* P. 167-8. + See illustration, p. 261, note, post.
N
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Cuar. VL. the last moment, that fact alone would weigh heavily with
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the jury against its credibility. Not long ago at the Derby-
shire quarter sessions, a man was indicted for houscbreaking.
His defence before the magistrates was an alibi. Several
witnesses swore that they were keeping the wedding-day of
one of them at his house on the night in question. On in-
quiry, it turned out that the person whose wedding-day
was supposed to have been kept had been married at a dif-
ferent time of the year. The witnesses, in the discretion of
counsel, were not called at the trial, but if they had then been
called for the first time, the man would very likely have
cscaped. As it was, his original defence was repudiated, and
an ingenious attempt was made to show that the evidence
which was admitted to be true, was consistent with his in-
nocence.

Suppose, lastly, that the defence is a true one. It is ob-
vious that in this case it will only be strengthened by inquiry,
and that the prisoner would be entitled to have every possible
facility for producing his witnesses at the trial. If, for in-
stance, he can set up a genuine alibi, the opportunity of in-
quiry given to the prosecution, and the fact that they were
not able to contradict it, would add to its weight.

Thus upon any supposition as to the nature of the defence,
the -examination of the prisoner and his witnesses before the
committing magistrates, and the power on the part of the
magistrates to compel the attendance of the witnesses at the
trial, would greatly promote the object of airiving at a true
decision.

In addition to these arrangements as to the attendance of
the prisoner’s witnesses, it would be only fair to give the pri-
soner a copy of the depositions in every case, free of expense.
The fee for copying is 13d. for ninety-two words, or twenty
folios (1840 words) for 2s. 6d. The depositions would seldom
run beyond this length, and the expense would be trifling, but
the favour to the poorer class of prisoners would be very
great. To them two or three shillings is an important matter,
and they are generally so helpless and ignorant that they do
not know that they have a right to a copy of the depositions ;
they do not understand their value, and they are sure to be
baffled by any form, however simple, imposed as a condition



Defence in forma pauperis.

of obtaining them. If the burden of their defence is to be
cast upon them, these matters ought to be explained in a
familiar way, and care ought to be taken to discover any
real defence which they may have, and to bring it properly
forward.

In some countries, and especially in France, every accused
person is provided with an advocate. If he does not choose
one for himself, the court nominates one for him ex officio,
and it is the duty of any member of the bar, however
eminent, to undertake the defence of any prisoner, however
obscure, if he is nommé doffice, for that purpose. When a
prisoner is undefended in capital cases, this course is generally
taken in our own country, and in such cases no fee is ever
paid. As I have already observed, any barrister present in
court is obliged to accept a brief from the dock, with a fee of
a guinea. Considering the extreme misery of those who offer
it, it might be more graceful to dispense with the fee, and it
might also be worth considering whether at the assizes, and
sessions where the bar attend, a certain number of its junior
members might not be considered as standing counsel for
persons wishing to defend themselves in formd pauperis.

By these simple modifications of the existing state of things,
the general theory of English criminal procedure might be
realized in practice in obscure cases, in which the parties con-
cerned are poor and ignorant, as well as in those important
causes which attract great public attention, and are conducted
by persons of the highest eminence.

11

THE SYSTEM OF CRIMINAL PLEADING, ESPECIALLY THE
INDICTMENT.

The system of pleading is, in principle, the same both in
civil and criminal cases. In each, the function of the jury is
to decide questions of fact. In each, the object of pleading is
to state the questions of fact, which the jury are to decide.
In a civil action, this result is obtained by making the plaintiff

N2
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deliver a written statement of the nature of his claim called
the declaration, to which the defendant pleads either gene-
rally that he is not guilty (if the declaration is in tort), or
specially by the denial of some material allegation which
is called a traverse ; or by a plea in confession and avoidance—
that is, by admitting the act complained of, and justifying it
by the allegation of new matter. An indictment is to a
criminal trial what a declaration is to a civil action; and
the plea of not guilty operates as a denial of every averment
which the prosecutor has to prove in order to establish his
case.

The general theory of an indictment is thus described in
the following passages of Archbold’s Criminal Pleading :*—
“ Every offence consists of certain acts done or omitted under
“ certain circumstances ; and, in an indictment for the offence,
“it is not sufficient to charge the defendant generally with
“having committed it, as that he murdered J. S, or stole the
“ goods of J, or committed burglary in the house of J. S, or
“ the like, but all the facts and circumstances constituting the
“ offence must be specially set forth.” “ Not+ only must all
“ the facts and circumstances which constitute the offence be
“ stated, but they must be stated with such certainty and pre-
“cision, that the defendant may be enabled to judge whether
“ they constitute an indictable offence or not, in order that he
“ may demur or plead to the indictment accordingly ; that he
“may he enabled to determine the species of offence they
“ constitute, in order that he may prepare his defence accord-
“ingly; that he may be enabled to plead a conviction or
“ acquittal to this indictment, in bar of another prosecution
“ for the same offence ; and that there may be no doubt as to
“ the judgment which should be given if the defendant should
“be convicted.” With regard to the degree of certainty to be
observed in setting forth the circumstances of an alleged
offence, Mr. Archbold paraphrases a well-known passage from
Coke. “Certainty is of three kinds; certainty to a certain
“intent in every particular, which is required only in pleas,
“&c., of estoppel and pleas in abatement; certainty to a
“common intent, which is required in ordinary pleas; and

* P. 48. t P. 44,
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“ certainty to a certain intent in general, which is required in CHar. VI
“ declarations and indictments.” This ¢ certainty to a certain
intent in general” Mr. Archbold explains as follows :—* The
“latter is a medium between the other two; not so great a
“degree of certainty as the first, and a greater degree of
“ certainty than the second. I shall endeavour further to
“ define them. Where certainty to a certain intent in every
“ particular is required, the court will presume the negative of
“ everything the pleader has not expressly affirmed, and the
“ affirmative of everything the pleader has not expressly
“ negatived, or, in the words of Lord Coke, the pleader must
“ exclude every conclusion against him. Where certainty to
“a common intent only is required, the court will presume in
“ favour of the pleader every proposition which, by reasonable
“ intendment, is impliedly included in the pleading, though
“not expressed ; and where words are made use of, which
“ admit of a natural sense, and also of an artificial one, or one
“to be made out by argument or inference, the natural sense
“ ghall prevail.”

Notwithstanding these general rules, a different degree of Particu-
particularity was, and to some extent still is, required in :;ne:?r;"‘f;
relation to different crimes. Indictments for theft were in indict-
always general. They charged, not that A put his hand ments.
into the pocket of B’s coat then being on B's back, and then
and there took hold of a certain handkerchief the property of
B in the said pocket, and then and there pulled the said
handkerchief out of the said pocket, and so feloniously stole
took and carried away the said handkerchief—but generally
that A feloniously stole took and carried away a certain
handkerchief the property of B from his person. But in
murder and manslaughter it was otherwise. It was ne-
cessary® to declare, with what weapon the act was done;
in what hand the weapon was held; what was the price
of the weapon, but it was doubtful whether this was essential ;
in what part of the body the wound was given ; the length,
depth, and breadth of the wound, “but this” was “not
“ necessary in all cases, as namely where a limb is cut off;”
the fact that the party died of the wound, and the time and

* 2 Hale, P. C. 184
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place of the death; particulars which probably travelled
into indictments from the coroner’s inquisitions, in which
they were by statute® obliged to be stated. It was also
necessary to use the word “ murdravit,” and so important was
this, that to spell it “ murderavit,” was a fatal defect.t

It was not only necessary to allege all this, but also to
prove it as alleged ; and in order to meet differences that
might appear between the evidence and the indictment, all
sorts of counts varying the charge were introduced. In some,
the knife was put in the prisoner’s right hand ; in others, in
his left; in others, in his hand generally. In some counts,
the deceased was made to die of strangulation; in others, of
stabbing or striking, and so on. If there was any doubt about
the name of the deceased, counts were introduced, describing
him by every name which there was a chance of proving. In
a word, as many different narratives of the transaction were
put on the record as the pleader could think of, in the hope
that some one of them might be proved. An additional motive,
no doubt, was, that the officers who drew the indictments were
paid by fees, and had an additional fee for every count.

The extreme prolixity and the frequent failures of justice
produced by these causes were such, that, even in Lord Hale's
time, they provoked serious complaints. Lord Hale §says :
“ In favour of life, great strictnesses have been, in all times,
“ required in points of indictments, and the truth is, that it

is grown to be a blemish and inconvenience in the law, and
* the administration thereof; more offenders escape by the
“ over-easy ear given to exceptions in indictments, than by
“ their own innocence; and many times gross murders,
“ burglaries, robberies, and other heinous and crying offences,
“ escape by these unseemly niceties, to the reproach of the
“ law, to the shame of the government, and to the encourage-
“ ment of villany, and to the dishonour of God. And it were
“very fit that, by some law, this overgrown curiosity and
“ nicety were reformed which is now become the disease of
“ the law, and will, I fear, in time grow mortal, without some
“ timely remedy.” By degrees, partial remedies were adopted,

* 4 Edw. 1. St. 2. See p. 27 sup. + 2 Hale, Pl. Cr. 184.
1 2 Hale, P. C. 198, :
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which in some degree mitigated the disease, though, to
the present day, it is not cured. A scries of strange and
intricate distinctions was established as to variances which
were and which were not fatal—that is, between those parts
of an indictment which nced and those which need not he
proved. The most characteristic of these was the rule (which
still exists, subject to exception), that matter of cssential
description must be proved as laid, and a series of marvellous
decisions was necessary to ascertain what matter of de-
scription was essential. An indictment for stealing a sheep
would be supported by proof of stealing a lamb; “but” (says
Mr. Taylor*), “ whether a charge of stealing a horse would be
“ sustained by proof of stealing a gelding is by no means
“clear.” On the other hand, proof that a man poisoned
another with prussic acid would sustain an indictment for
poisoning with arsenic. Proof that a man committed a crime
on Monday would sustain an indictutent for committing it
on Saturday, and so of other things; but it was necessary to
insert the averments which it was not necessary to prove.
For instance: Donellan was indicted for poisoning Sir T.
Boughton with arsenic. The proof was, that he poisoned
him with laurel water, and this was sufficient; but, if the
indictment had not mentioned any specific poison, it would
have been bad. The result of these relaxations was to
diminish the difficulty of proving an indictment, but to leave
the difficulty of drawing it untouched.

The effect of a mistake in the indictment was twofold.
Some mistakes were grounds for quashing the indictment by
motion, or for demurring. If the indictment was quashed,
another might be preferred. If the prisoner failed on the
demurrer, it was doubtful whether he could be allowed after-
wards to plead not guilty. The better opinion seemed to be
that he couldt An objection, therefore, taken at this stage,
practically could produce nothing more than delay, even if it
succeeded ; but there were other objections which could be
taken after verdict in arrest of judgment or in a writ of error,
and these might produce either a new trial or the escape of the
prisoner.

* Taylor on Evidence, p. 235. + 4 Ste. Com, 466.
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Thus stood the law up to the year 1851, when the 14 & 15
Viec. c. 100 was passed, and thus it stands to this day, subject
to the alterations introduced by that act. That act, which is
in part repealed and re-enacted by the Consolidation Acts of
1861, was intended to do away with quibbles, by special
provisions that they should not prevail It enacts, that all
formal objections to indictments shall be taken before the
jury are sworn, by way of demurrer or motion to quash the
indictment, upon which the court may amend the defect
pointed out, and proceed with the trial. The practical result
of this has, no doubt, been to prevent such objections from
being taken.

The act, further, gives power to the court to amend
variances not material to the merits of the case, and by
which the defendant cannot be prejudiced in his defence;
such as mis-statements as to the ownership of stolen property ;
insufficient or inaccurate descriptions of it; mistakes as to
names, and the like. In all such cases the court may alter
the indictment, so as to make it correspond with the evidence.
The objection to this is, that, if the Court make a mistake—
for instance, if they lay the property of stolen goods in the
wrong person, or misunderstand the proper way of exercising
their power—the counsel for the prisoner might ask for a
case for the Court for Crown Cases Reserved; and if that
court thought that the court below was wrong, the prisoner
would escape.

A case of the sort lately occurred on an indictment for
night poaching on the lands of George William Frederic
Charles Duke of Cambridge. It was proved at the trial
that the duke was called George William, and that he had
other names. The prosecutor asked to have the indictment
amended, by striking out the names Frederic Charles, which
the sessions refused, leaving it to the jury to say whether
they were satisfied of the identity of the person mentioned
in the indictment with the person referred to by the evi-
dence. The jury convicted the prisoner; but the court
above quashed the conviction because the prosecutor had
not proved what he had alleged, though he need not
have alleged it, and because the sessions had not chosen to
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amend, as they might have amended it, by striking out all
the names.*
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Lastly, various sections { of the act provided that, in cases of Indict-

murder and manslaughter, the means, &c. by which the crime
was committed, need not be stated ; that in cases of forgery,
uttering, and false pretences, the defendant’s intent might be
alleged in general terms without specifying any particular
person whom he meant to defraud; and that written instru-
ments might be described by the name by which they are
usually known, or by their purport, without setting out a copy
or fac-simile, v

These and some other provisions of minor importance have
greatly simplified indictments, and have greatly reduced the
importance of mistakes; but they have not -struck at the
root of the evil The old law still survives, though, to use
Bentham’s phrase, it is “scrawled over with exceptions.” This
is a serious evil ; for indictments for other offences than those
which were provided for in 14 & 15 Vic. c. 100 have still to be
prepared with “ certainty to a certain intent in general,” and are
frequently prolix, intricate, and technical to the last degree.

This is the case with every offence which falls out of the
common routine, and with many which are included in it,
for instance, obtaining goods by false pretences and perjury.
An indictment for obtaining goods by false pretences must
state the false pretence correctly, and a variance between
the pretence laid and the pretence charged would be fatal,
and could not be amended. In order to meet this difficulty,
it often becomes necessary to insert different counts, laying
the pretence in different ways, and it sometimes happens
that a prisoner escapes, merely because the pretence is not
properly stated, though it may be proved that he was guilty
of a false pretence for which he might have been punished if
properly indicted.

The proper way to deal with these evils would be to
abolish the common law rules, instead of attempting to remedy
their bad results by exceptions all but co-extensive with them.
An indictment is a formal statement of the crime of which the
prisoner is accused, and of the circumstances which have given

* R. v. Frost. Dearsley, C. (. R. 474, + ss. 4,5, 87, 8.
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rise to the accusation. There nced be no difficulty in conveying
this information in a way which every one would understand.

The proper course would be to determine, once for all,
by statute what are the essential points in an indictment ;
and to declare that no defect in other particulars should be
material. The usc of an indictment is to define the issue
to be tried, and to form a record of the trial, and for these
purposes it is necessary that the occurrence, out of which the
charge arises, should be described sufficiently to identify the
transaction, and that the nature of the charge should be
stated generally. The ordinary forms of indictments gene-
rally fulfil these conditions, but if it were enacted that no
other conditions should in any case be required, the suffi-
ciency of the indictment would in all cases come to be
a question rather of fact than of law.

Some additional enactments might, however, be required.

It might be provided that no variance between the evidence
and the indictment should be material, so long as, upon the
the whole, it appeared to the court that the evidence and the
indictment referred in fact to the same transaction, that the -
prisoner was not in fact prejudiced, and that there was
evidence that a crime of the kind alleged by the indictment
had been committed. It might be well to provide specifically
that in indictments for larceny it should no longer be necessary
to lay the property of the goods stolen in any person, but that
it should be sufficient if it appeared on the evidence that the
property alleged to be stolen did not belong to the prisoner.

Power might be given to the court to amend the indictment
upon such terms as to adjournment, &c., as they thought fit,
if before plea the prisoner showed that it was framed so as to
embarrass or prejudice him ; but no other amendment would
be required.

One other reform would be required to stop up & common
source of failures of justice. When it was doubtful whether
a particular transaction amounted to one or the other of two or
more crimes, it should be lawful to frame the indictment in the
alternative. For instance, a man might be indicted thus:—
The jurors, &c. present that, by fraudulently disposing of certain
sums of money received by him as Treasurer to the Manchester



Indictments double.

Unity of Odd Fellows, A. B. committed theft, or embezzlement,
or larceny as a servant, or larceny as a bailee, or a fraudulent
breach of trust, or obtained goods by false pretences. If the
sentence passed were lawful whichever crime had been com-
mitted, as it probably would be, there would be no necessity
to determine which had been committed. If therc was a
doubt the court might defer their sentence, state the facts for
the court above, and pass sentence according to their judg-
ment. Thus a mistake by the court below as to the crime
would not benefit the prisoner. This would be no more than
a generalization of existing special enactments which provide
for joinder of Courts in particular cases, as, for instance, in
stealing and receiving.

One marked peculiarity of English indictments—a peculi-
arity by which they are distinguished from the corresponding
documents in French and Scotch law—is expressed by the
rule, that indictments “ must not be double,”—that is, no
indictment can charge more than one felony (for as to
misdemeanors the rule is otherwise), though the same
offence may be charged in different ways in any number of
counts. Hence, one transaction will often give rise to several
different indictments, which might perfectly well be all tried
at once. For instance, a gang of armed poachers at night in
pursuit of game, murder one keeper, try to murder a second,
and seriously injure a third. There would be separate indict
ments for murdering A, for attempting to murder B, for
wounding C, with various intents (each in a separate count)
and under the statute against night poaching. On each of
these indictments there might be a separate trial, though the
evidence on each would be precisely the same.

At the Lincoln Winter Assizes of 1862 several men were
indicted, (1) for assaults with intent to murder or do grievous
bodily harm to A a policeman, (2) for similar assaults on B
a gamekeeper, (3) for night poaching. Five were convicted
of an unlawful wounding on the first indictment. The prose-
cutors not being satisfied proceeded on the second, on which
one was convicted for an assault with intent to do grievous
bodily harm, and four for an unlawful wounding. The third
indictment was then tried, and five were convicted of night
poaching. The reason for trying the second and third indict-
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ments was, that the case was one of great aggravation, and that
the highest punishment for unlawful wounding was two years
imprisonment and hard labour. The prisoners were ulti-
mately sentenced to long terms of penal servitude, for the very
same facts for which the maximum punishment under the
first conviction would have been two years’ hard labour. A
day was needlessly spent in trying the case three times over.

Both in France and Scotland a transaction which forms a
connected whole may form the subject of one inquiry, though
it may involve any number of crimes. It is, for instance,
conceivable that a party of criminals should commit, by one
and the same act, murder, arson, wounding with various
intents, burglary, robbery with different aggravations, rape,
and theft; and all these crimes may be go much involved
with each other, that in order to prove any one it may be
necessary to give the history of allL* There can be no reason
why the jury should not give the verdict upon all at once.
By doing so, the necessity for a second trial would often be
saved. The reasonableness of this alteration appears from
the fact, that it would merely apply to felonies the law which
at present applies to misdemeanors. For instance, in the case
of a riot it is every day’s practice to join in one indictment
counts for a riot, an unlawful assembly, an assault on police con-
stables in the discharge of their duty, and a common assault.

The last peculiarity of indictments which requires notice is
the venue. The venue of all crimes is local, that is to say
there are certain places at which offences committed within
certain districts must be tried. To this rule there are many
and intricate exceptions, and considerable difficulty sometimes
arises in applying it to cases in which more than one person
is involved.

The rule originated in the ancient system of trial by jury,
according to which the jurors were official witnesses, report-
ing facts within their own knowledge. It was an obvious
security for their knowledge that they should have come from
the neighbourhood (Vicinetum-visne-venue) of the crime, and
anciently it was necessary that the jury panel should contain
jurors from every hundred in the county, in order to provide
for this. By degrees the law of venue came into its present

* See the affair of St. Cyr, p. 453, post.
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form—that of a general rule that offences shall be tried in the
county in which they are committed, subject to twenty-six
exceptions, the enumeration of which by Mr. Archbold, toge-
ther with the various distinctions founded upon them, fills
ten closely-printed octavo pages.

All this intricacy is needless, and might be dispensed with.
Two considerations only affect the question of the place of
trial—the convenience of the accused, and the payment of the
expenses by the county. Except in so far as it affects his
facilities for defending himself, it can be of no importance to
the accused where he is tried ; nor can it make any difference
to the public so long as one county does not force another to
pay for its criminals. These being the only objects for which
the law of venue can be of use, it might be entirely laid on
one side, by enacting that no objection to the venue should
be taken after plea, and that the only objection allowed before
plea should be that the prisoner is prejudiced in his defence
by the venue selected. The result of this would be that, as
against the prisoner, any venue not shown to prejudice him
would be sufficient. The object of allotting the expense to
the right county might be attained by directing that, if it
appeared on the evidence that the offence had been committed
in any county other than that in which the venue was laid, it
should be the duty of the clerk of assize, clerk of the peace,
or other officer, to call the attention of the court to the fact,
and that the court should thereupon determine on what county
the expense of the prosecution should be charged.

ITL
THE PRACTICE OF NOT INTERROGATING THE PRISONER.*

Our way of presenting the case to the jury is undoubtedly
the best part of English criminal procedure ; indeed it is so
good that it redeems many defects both in the law itself and
in other parts of its administration. The strong point in the
system is, that it provides the best possible security that

* The substance of this section appeared in a paper, read by the author
before the Juridical Society, May 25, 1857.
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effects this object by giving those who are most interested in
the matter the opportunity of bringing forward whatever evi-
dence they can, and of checking to the utmost by means of
cross-examination the evidence brought forward by the other
side. This system produces the best results. I believe it to
be the only one by which it is possible to secure cffectually
impartiality on the part of the judge, and fulness and rele-
vancy in the evidence.

When compared with the French system of putting the
task of collecting the evidence substantially into the hands of
an officer, supposed to be an impartial inquirer into truth, it
affords a striking instance of the importance 